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A. IDENTITY OF PETITIONER
Respondent/Cross Appellant First-Citizens Bank and Trust Company
(“First-Citizens™) petitions the Court to accept review of the published
opinion of the Court of Appeals, Division II designated in Part B of this
petition,
B. COURT OF APPEALS DECISTON
In its June 3, 2014 published opinion, the Court of Appeals, Division
I denied First-Citizens’ cross appeal. A copy of this opinion is attached
hereto as Appendix B. First-Citizens secks review of all portions of this
opinion denying its appeal.
C. ISSUE PRESENTED FOR REVIEW
1. Does the excmption from garnishment for leasc proceeds from
Indian trust land under 25 U.S.C. §410 endure after such proceeds
are disbursed to an individual Indian and deposited into his or her
own account at a private bank?
D. STATEMENT OF THE CASE
First-Citizens is the successor-in-interest to Venture Bank. CP at 20.
The Harrisons are sophisticated real estate developers and Mr. Harrison is
an attorney licensed to practice in Washington. CP at 182; see CP at 21,

31, see also 2 CP at 204-07." Mrs. Harrison also happens to be an

' Because this was originally a consolidated appeal, there are two volumes of Clerk’s
Papers that are not consecutively paginated. To avoid confusion, this brief refers to the
volume of Clerk’s Papers filed undet case numbcer 43451-2-11 as “CP” and to the votume



enrolled member of the Puyallup Tribe of Indians. See CP at 38-56.
Venture Bank and the Harrisons maintained a business relationship
between 2005 and 2007, during which time Venture Bank made several
separate loans to the Harrisons, CP at 21.

One of the loans that Venture Bank made to the Harrisons was for a
$105,000 revolving line of credit that Venture Bank made to the Harrisons
on January 6, 2006. CP at 20, 23-24, 190-92. Under this line of credit, at
the Harrisons’ request, Venture Bank deposited $105,000 into the
Harrisons’ personal checking account with no restrictions on their use of
the funds in March 2007. CP at 191, The Harrisons signed a promissory
note on this line of credit. CP at 20, 23-24, 26-27.

The Harrisons defaulted by failing to repay this line of credit when
due, despite several demands for payment by First-Citizens as successor-
in-interest to Venture Bank. CP at 4-5, 20, 191. First-Citizens then
brought suit and the superior court entered a judgment against the
Harrisons for the principal outstanding on the line of credit, prejudgment
interest thereon, late fees, and for First-Citizens’ costs and reasonable

attorney fees. CP at 1-6, 212-14, 315-16.

of Clerk’s Papers filed under case number 43751-1-11 as “2 CP.” Mr, and Mrs. Harrison
voluntarily dismissed their appeal alter briefs were filed at the Court of Appeals.



After the superior court entered judgment in favor of First-Citizens on
the line of credit, First-Citizens commenced garnishment proceedings to
collect on its judgment. 2 CP at 1-18. First-Citizens obtained writs of
garnishment to collect funds from the Harrisons’ personal bank accounts
at Banncr Bank, Fife Commercial Bank, and Key Bank. 2 CP at [-18.

At the time of garnishment, the Harrisons’ Key Bank account had a
balance of $165.26, their Banner Bank account had a balance of
$15,403.83, and their Fife Commercial Bank account had a balance of
$94.63. 2 CP at 48-49, 50-51, 195-96. The Harrisons then filed claims of
exemption in the garnishment proceedings for the funds in their personal
accounts at Banner Bank and Fife Commercial Bank. 2 CP at 20-41.

Both Mr, and Mrs. Harrison were the named owners of the Banner Bank
and Fife Commercial Bank accounts and the statements for those accounts
were mailed to the Harrisons’ home outside of Indian Country. 2 CP at
153-69.

Nonetheless, the Harrisons claimed that the funds in their Banner Bank
and Fife Commercial Bank accounts were exempt tfrom garnishment under
25 U.8.C. §410 becausce these accounts contained proceeds from the lease
of Mrs. Harrison’s Indian trust lands. 2 CP at 21, 32, 42-43, 46-47.

First-Citizens objected to the Harrisons’ claimed exemptions and

moved the superior court to strike those exemption claims. 2 CP at 52-77,



115, 117, At the hearing on First-Citizens® motion to strike the Harrisons’
claimed exemptions, the superior court balanced the defendant’s burden
on exemption claims under RCW 6.27.160(2) against 25 U.S.C. 410. RP
(July 24, 2012) at 3-7. The superior court noted that (1) the funds in both
the Banner Bank and Fife Commercial Bank accounts had been deposited
into the Harrisons’ personal accounts and (2) the information presented
showed that the funds in these accounts were community property,
mcaning that Mrs. Harrison had made a gift of the proceeds from her
leases on Indian Country to the Harrisons’ marital community. RP (July
24, 2012) at 3-7. Although the funds in the Harrisons’ Banner Bank and
Fife Commercial Bank accounts were their joint, personal accounts held at
private banks outside of Indian Country, the superior court denied First-
Citizens’ motion to strike the Harrisons’ exemption claims based on the
absence of clearly-controlling precedent regarding the scope of the
protection provided by 25 U.S.C. §410. 2 CP at 222-23; RP (July 24,
2012) at 7.

First-Citizens appealed the superior court’s order. 2 CP at 230-31.
The Court of Appeals aftirmed the trial court’s denial of First-Citizens’

motion to strike the Harrisons’ excmption claims, holding that 25 U.S.C.



§410% exempts from garnishment any money aceruing from lease of Indian
trust land even if such money is held by an individual Indian in a private
bank account. First-Citizens v. Harrison, -- Wn, App. --, 126, 326 P.3d
808 (2014).°
E. ARGUMENT

This Court will accept review of a Court of Appeals decision
terminating review if it is in conflict with a decision of this Court or if it
involves an issue of substantial public interest that should be determined
by this Court. RAP 13.4(1), (4). This Court should grant First-Citizens
petition for review because this appeal presents an issuc of substantial
public importance and because the Court of Appeals’ opinion on this issue
conflicts with this Court’s opinion in Anthis v. Copland, 173 Wn.2d 752,
760-65, 270 P.3d 574 (2012).

1. The substantial public interest requires this Court to grant review,

The issue presented in this appeal is onc of first impression involving
the intersection of Washington's garnishment law and Fedcral Indian Law
in a manner that substantially affects the public interest because it impacts

the rights of Indians who receive lease proceeds from Indian trust land and

% Attached hereto as Appendix A,
* Attached hereto as Appendix B.

! Attached hereto as Appendix C.



their creditors. Chapter 6.27 RCW governs garnishment actions in
Washington and permits certain, narrow exemptions from garnishment.
RCW 6.27.150; RCW 6.27.160. Under certain circumstances that are not
present here, 25 U.S.C. §410 may exempt funds from garnishment under
chapter 6.27 RCW. 25 U.S.C. §410 states:
No moncy accruing from any lease or salc of lands held in Trust by
the United States {or any Indian shall become liable for the
payment of any debt of, or claim against, such Indian contracted or
arising during such trust period. or, in case of a minor, during his
minority, except with the approval and consent of the Sccretary of
the Interior,

In this appeal, this Court is called on to decide the breadth of the
protection created by 25 U.S.C. §410; namely, whether the protection
afforded to proceeds from the lease of Indian trust land remains intact after
an individual Indian deposits those funds into accounts owned jointly with
third parties that are held at private banks outside of Indian Country. This
question affects the rights of all Indians who receive lease proceeds from
Indian trust lands and the rights of their creditors. Moreover, given the
dearth of cases on the protections afforded by 25 U.S.C. §410, this Court’s
opinion in this appeal will likely guide courts nationwide. This Court

should conclude that the protection afforded by 25 U.S.C. §410 is not

inviolate and it does not protect from garnishment the funds held in the



Harrisons’ jointly owned, private bank accounts outside of Indian
Country.

Generally, proceeds from the sale or lease of Indian trust land are
paid to the Department of the Interior and held in trust for the individual
Indian beneficiary in an Individual Indian Money (IIM) account. Cohen's
Handbook of Federal Indian Law, §16.04]3]-[4] at 1090-91 (Nell Jessup
Newton ed., 2012) (hereinafter “Cohen s Handbook™). Indians who have
attained the age of majority normally may withdraw funds from their [IM
accounts at any time. Cohen’s Flandbook, §16.04[4] at 1091. However,
while these funds remain in trust in the Indian’s [IM account, they remain
protected from creditors under 25 U.S.C. §410. Cohen's Handbook,
§16.04[5] at 1092. Nonctheless, such protection is not unlimited, as a
creditor may even reach sale or lease proceeds from Indian trust land in
the Indian’s [IM account with the approval of the Sccretary of the Interior.
25 U.S.C. §410; Cohen's Hundbook, §16.04[5] at 1092-93.

As demonstrated in federal regulations, the Secretary of the
Interior’s authority to authorize a creditor to reach an Indian’s trust funds
is limited to 1IM accounts. See 25 CFR 115.104%; 25 CFR 115.601.°

Notably, there are no cotresponding federal regulations regarding the

% Attached hereto as Appendix D

¢ Attached hereto as Appendix E



Secretary of the Interior’s authority to permit a creditor of an Indian to
reach funds held in the Indian’s private bank account outside the
jurisdiction of the Secretary of the Interior. This Court should take
judicial notice that the Secretary of the Interior does not have jurisdiction
over an Indian’s funds held in private bank accounts; thus, the Secretary of
the Interior’s authority to approve a creditor from reaching funds held in
an IIM account does not extend to scenarios where an Indian has deposited
lease proceeds from Indian trust land into accounts held at privatc banks.
Because the Court of Appeals’ opinion suggests that the Secretary of the
Interior has jurisdiction over an Indian’s funds held in his or her private
bank account, there is a strong danger of confusion and inconsistent
rulings on this issue. Thus, this Court should accept review to and should
hold that, in such instances, the Indian has removed lease proceeds from
Indian trust land from the scope of 25 U.S.C. §410’s protection.

The few cases interpreting 25 U.S.C. §410 weigh in favor of
restricting the scope of its protection to funds that remain in trust for the
benefit of the Indian or in the Indian’s 1IM account. For example, in one
of the few cases interpreting 25 U.S.C. §410, the Supreme Court of South
Dakota analyzed whether a creditor could reach proceceds from the sale of
land formerly held in trust for Indians after the Secretary of the Interior

had sold that land to a non-Indian. Jordan v. O’Brien, 69 8.1, 230, 9



N.W.2d 146 (1943). The Jordan court concluded that the purpose of 25
U.S.C. §410 was “for the protection of Indians, who were wards of the
government, and not for the protection of the [non-Indian] who purchased
Indian land.” 9 N.W.2d at 148. Accordingly, creditors could reach
proceeds from the sale of the land after it had been transferred to a non-
Indian without running afoul of 25 U.S.C. §410. Jordan, 9 N.W.2d at
148.

Additionally, a California case interpreted whether a child support
order entered against an Indian constituted an improper charge against
proceeds from her lease of Indian trust lands under 25 U.S.C. §410 when
the lease proceeds from those lands were her only source of income.
Randy Purnel v. Debrah Purnel, 52 Cal. App. 4" 527, 538, 60
Cal.Reptr.2d 667 (1997). In conducting its analysis, the Purnel court
stated that, among the defendant Indian’s assets outside of 25 U.S.C.
§410’s protection was her:

[p]ersonal bank account. Once she has received payment of the rental

income from lease of her Indian Trust Allotment lands, it loses its

“Indian” character.” Money is fungible. When wife bought her

Porsche and her BMW, she did not spend “Indian” money. She spent

the legal tender which all individuals or persons spend in the United

States to aquire goods and property. . . .

52 Cal. App. 4" at 539. The Purnel court further reasoned that:

“|c]ertainly, once the rental incomie [from wite’s Indian trust land] was

9



deposited into a bank account outside Indian Country, the money involved
lost its identity as immune Indian property [under 25 U.S.C. §410].” 52
Cal. App. 4" at 541. Thus, even if the money in the defendant wife’s
personal bank account derived from lease proceeds of her Indian trust
land, that money lost its protection under 25 U.S.C. §410 when she
deposited it into her non-1IM personal bank account. /d
Conversely, the Alaska Supreme Court concluded that proceeds

from an award to an Indian following a condemnation of his Indian trust
lands were protected by 25 U.S.C. §410 and not available to satis{y an
attorney fee lien against the Indian. Law Offices of Vincent Vitale, P.C. v.
Tabbytite, 942 P.2d 1141, 1144 (1997). [mportantly, however, the
condemnation award funds at issue in the case had not yet been disbursed
10 the Indian and had not been deposited into his personal bank account
outside of Indian Country. Tubbytite, 942 P.2d at 1146.

Thus, the courts that have addressed 25 U.S.C. §410 weigh in favor of
a conclusion that proceeds from the sale or lease of Indian trust land is
protected from the Indian’s creditors while the funds remain in trust or in
an [IM account but that they lose that protection after the Indian removes
them from trust and deposits those funds into his or her own personal bank

account or uscs those funds to purchase assets.

10



These courts’ decisions align with the Department of the Interior’s
Board of Indian Appeals (IBIA) decisions applying 25 U.S.C. §410 and its
derivative regulations, which all analyze whether proceeds from the sale
or lease of Indian trust land are protected from creditors while those
proceeds remain in trust in an IIM account. See G.H.G., 39 IBIA 27
(2003); Pretty Paint, 38 IBIA 177 (2002); Vitale, 36 IBIA 177 (2001);
Charlie, 24 IBIA 253 (1993); Fredericks, 24 IBIA 115 (1993); Robinson,
20 IBIA 168 (1991).” These IBIA decisions do not even consider
applying 25 U.S.C. §410’s protection for procecds from the sale or lease
of Indian trust land after those proceeds have been distributed to the Indian
and removed from his or her [IM account. See Id.

Here, this Court should conclude that the lease procceds from Mrs,
Harrison’s Indian trust land lost any protection provided by 25 U.S.C.
§410 when she were disbursed to Mrs. Harrison and she deposited them
into joint, community property, private, personal accounts that she co-
owned with her husband, who is not an enrolled member of the Puyallup
Tribe of Indians. Thus, in accordance with Jordan and Purcell, when the
funds were deposited into the Harrisons’ joint, community property
accounts at private banks, those funds lost any protection they had under

25 U.S.C. §410 while retained in an [IM account. Consequently, this

7 The Department of the Interior’s Board of Indian Appeals decisions are available at:
http://oha.doi.gov:8080/index.html by selecting the IBIA Decisions database,

11



Court should conclude that trial court erred in denying First-Citizens’
motion to strike the Harrisons’ claimed exemptions on their Banner Bank
and Fife Commercial Bank accounts.

2. The Court of Appeals’ opinion conflicts with this Court’s opinion
in Anthis, which requires this Court to grant review.

Although the issue presented in this appeal is one of first impression,
this Court’s recent decision in Anthis v. Copland, 173 Wn.2d 752, 760-65,
270 P.3d 574 (2012), should control. Under Anthis, proceeds from the
lease of Indian trust land that had been distributed to an individual Indian
for his or her unrestricted use are not protected from garnishment under 25
U.S.C. §410. The Court of Appeals, however, disagreed, First-Citizens, -
- Wn. App. at §9422-23.

The Anthis court was tasked with resolving a parallel issue to the
issue presented in this appeal: whether the statutory protection from
garnishment for pension benefits under the state’s Law Enforcement
Officers’ and Firefighters’ (LEOFF) Retirement System continued even
after the state had distributed those pension funds to the individual
beneficiaries and those beneficiaries had deposited those funds into their
personal accounts at private banks. ld The LEOFF statute at issue in
Anthis states:

Subject to subsections (2) and (3) of this section, the right of a
person to a retirement allowance, disability allowance, or death



benefit, to the return of accumulated contributions, the retirement,
disability or death allowance itself, any optional benefit, any other
right accrued or accruing to any person under the provisions of
this chapter, and the moneys in the fund created under this chapter,
are hereby exempt from any state, county, municipal, or other local
tax and shall not be subject to execution, garnishment, attachment,
the operation of bankruptey or insolvency laws, or any other
process of law whatsoever, and shall be unassignable.

RCW 41.26.053(1)(emphasis added); Anthis, 173 Wn.2d at 756. Notably,
like 25 U.S.C. §410, the LEOFF statute protects rights that are “accruing,”
Because the plain language of this statute is silent on whether the statutory
exemption of LEOFF payments continued after being deposited into a
private bank account, the Anthis court considered several similar state and
federal statutes and case law interpreting those statutes. 173 Wn.2d at 752-
6S.

After conducting its detailed analysis, the Anthis court noted that,
in the garnishment context, “[bJoth federal and state cases gencrally
indicate that statutorily exempt funds, whatever their predistribution
nature, may be garnished after they come into the personal possession of
the beneficiary, including deposit into a personal account, unless the
legislature provides some express language to the contrary.” 173 Wn.2d
at 763 (cmphasis added).

For example, the language in the Employec Retirement Income

Security Act (ERISA) does not exempt funds from gamishment after such

13



funds have been deposited into the personal accounts of the payees
because the statutory language provides simply: “each pension plan shall
provide that benefits provided under the plan may not be assigned or
alienated.” Anthis, 173 Wn.2d at 761. Conversely, the language of the
Social Security Act and the World War Veterans” Act did exempt funds
from garnishment even after distribution because their statutory language
explicitly provides that each respectively protects “moneys paid or
payable” and funds “either before or after receipt by the beneficiary.”
Anthis, 173 Wn.2d at 760-61 (emphasis added).

Accordingly, because the LEOFF exemption statute did not
explicitly state that the exemption endured after funds had been distributed
to the beneficiary and deposited into a private bank account, the Anthis
court declined to read language into the statute that the legislature had
omitted. 173 Wn.2d at 765. Instead, cven acknowledging the principle
that courts broadly construe statutes and even in light of the LEOFF
statute’s use of the term “accruing”, the Anthis court held that funds paid
under the LEOFT Retirement System were not exempt from garnishment
after the payee deposited those funds into a private bank account because
the statutory language did not explicitly provide that heightened

protection, 173 Wn.2d at 765.

14



Here, as in Anthis, 25 U.S.C. §410 is silent on whether its
exemption for funds accruing from lease proceeds from Indian trust land
continues after such funds are deposited into an individual Indian’s
personal account held at a private bank. See 25 U.S.C. §410. Moreover,
even more striking than in Anthis, the funds derived from leases of the
Indian land held in trust for Mrs. Harrison’s bencfit were deposited into
her personal accounts at private banks that she held jointly with her
husband, a person for whom those lands were not held in trust. 2 CP at 1-
18, 153-69.

This Court should grant review and clarify that its recent analysis
in Anthis controls. The statute cxamined in Anthis cxempted benefits
“accrued or accruing” to persons under LEOFF; however, such exemption
terminated when a person in receipt of such benefits deposited them into
private bank accounts because the exemption statute does not explicitly
state that the protection endures affer benefits arc received by an
individual beneficiary. 25 U.S.C.§410 is analogous to the LEOFF statute
examined in Anthis. Accordingly, as in Anthis, because Congress chose
ot to include in 25 U.S.C. §410 language specifying that the garnishment
exemption for proceeds from the sale or [case of Indian trust land is
perpetual and endures even after deposited by an individual Indian into his

or her personal account held at a private bank, this Court should not read

15



that language into the statute. Instead, this Court should conclude that the
protection afforded by 25 U.S.C. §410 are lost when funds accruing from
lease proceeds of Indian trust land are deposited into an individual
Indian’s private bank account.
F. CONCLUSION

This Court should accept review because the issue presented in this
appeal implicates an issue of substantial public importance that should be
decided by this Court and because this Court should confirm that its
analysis in Anthis controls. After accepting review, this Court should
concludc that the procecds from Mrs. Harrison’s lease of her Indian trust
land lost their exemption when she deposited those funds into her personal
accounts at a private bank held outside of Indian Country and jointly with
her husband.
RESPECTFULLY SUBMITTED this i day of July 2014,

DAVIES PEARSON, P.C.
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§ 410. Moneys fromn lease or sale of trust lands not liable for certain debts, 25 USCA § 410

United States Code Annotated
Title 25. Indians
Chapter 12, Leasg, Sale. or Surrender of Allotted or Unallotted Lands

25U.8.C.A. § 410
§ 410. Moneys from lease or sale of trust lands not liable for certain debts
Cuwrrenluess
No money accruing from any lcase or sale of lands held in trust by the United States for any Indian shall become liable for

the payment of any debt of, ov claim against. such Indian contracted or arising during such trust period. or, in case of a minor.
during his minority, except with the approval and consent of the Scerctary of the Interior.

CREDIT(S)
(June 21, 1906, ¢. 3504, 34 Stat. 327.)

Notes ol Decisions (8)

25 US.C.A. §410.25 USCA § 410
Cuient through P.L. 113-120 approved 6-10-14
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FILED
COURT OF AEPE,
DIVISIO 7~

2014 JUR - 3}&"&%’1'38
"IN THE COURT OF APPEALS OF THE STATE OF WAS N
STATE GF WASNINGTOMN

DIVISION 0 BY___ h
DERUTY
FIRST CITIZENS BANK & TRUST No. 43451-2-11
COMPANY,
: , (Consolidated with)
Respondent/Cross-Appellant 43751-1-11
v
ROBERT RANDALL HARRISON and | PUBLISHED OPINION
TIFFANY HARRISON, husband and wife and :
the marital community comprised thereof,
Appellants/Cross-Respondents -

MaxA, J. =25 U.S.C. § 410 provides that money accruing from any lease of Indian land
the United Statés holds.in trust for a Native American is not liable for the payment of any debt or
ciaim against that Native American. The issue here is whether the statute applies when lease
paymer;ts from Indian trust iand are distributed to a Native American and placedina privﬁte
bank account. |

Tiffany and Robén Hafﬁéon éjapealé& the trial court’s summary jixdément award to First-
éitizéns Bank & Trust Company for its breach of contract lawsuit based on the Harrisons’ failure
io pay on a promissory note. First-Citizens cross-appealed on the trial court’s ruling that Native
American Tiffany Harrison’s personal bank accounts containing proceeds from the lease of her
Indian trust land were exempt under 25 U.S.C. § 410 from garnishment to collect First-Citizens’
judgment against the Harrisons. After the initial briefs were filed in this court, the Harrisons
voluntarily withdrew their appeal. |

We address First-Citizens’ cross-appeal, holding that (1) First—Citizens is judicialty

estopped from contesting that the money in the Harrisons’ bank accounts derived solely from the




No. 43451-2-II Consolidated with 43751-1-11

. lease of Indian trust land, and (2) the 25 U.S.C. § 410 exemption egtends to money accruing
from the lease of Indian trust land even after the money is placed in a Native American’s
personal bank account. Accordingly, we affirm, We also award First-Citizens its reasonable
attorney fees and costs incurred in responding to the Harrisons’ voluntarily. dismissed appeal.

| FACTS

First-Citizens filed a breach of contract lawsuit against the Harrisons for failure to pay a
promissory note based on a line of credit. The trjal court entered an order granting summary
judgment in favor of First-Citizens on its plaifn, and awarded First—Citizcn; itg reasonable
attorney fees based on a contractual provision in the promissory note. This order resulted in a
$ 16 1,831.97 judgment against the Harrisons

First-Citizens sought to satisfy its judgment by garnishing the Harrisons’ personal bank
accounts at Banner Bank, Fife Commercial Bank, and Kcy Bank. ‘Tiffany Harrison i§ an enrolled
meémber of the Puyallup Tribe, The Harrisons claimed that the fuhdg in their Banner Bank and
_Fife Commercial Bank accounts contained money only from the lease of Indian trust lands, and

. therefore were exémpt from garnishment under 25 U.S.C. § 410. First-Citizens objected to and

~ moved to strike the Hérrisons’ exerription claims, arguing that the Harrison_s did not specifically

identify the nature of the funds in the-accounts and that 25 U.S.C. § 410 is not applicable to
money deposited into a Native American’s personal bank account.

During oral argument on First-Citizens’ motion to st;ike the Harrisons’ claimed
exemptions, First-Citizens assured the trial court that an evidentiary hearing regarding thé source
of the funds in the Harrisons’ bank accounts was unnecessary because it was not disputing that

the funds derived directly from Indian trust land. Based on the understahding that the parties’ '

2
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dispute was purely a legal one, the trial court heard a:gufnent on whether funds derived from
Indian trust land deposited into a personal account were exempt from garnishment under 25
U.S.C. § 410. The trial court agreed with the Harrisons that the money in the bank accounts was

exempt under 25 U.S.C. § 410, and it denied First-Citizens’ motion to strike the Harrisons®

~ exemption claims.

The Harrisons appealed the entry of judgment against them in favor of First-Citizens.
First-Citizens cross-appealed on the exgmptibn claims. After initial briefing, the Harrisons
dismissed their appeal. We address First-Citizens’ cross-appeal, and its request for attorncy fees
incurred in responding to the Harrisoﬁs’ appeal.:

ANALYSIS
A, SOURCE OF FUNDS UNDER RCW'6.27.160
First-Citizens argues that the Hm:risons’ exemption 6laims must be stricken because they

failed to prove the factual basis for the exemption —i.e., that the funds in the bank accounts

-

‘derived from leases of Indian trust land. However, we hold that First-Citizens cannot dispute the

source of the funds because it préviously stipulated that they derived from the lease of Indian

trust land.

In support of 'their exemption claims, the Harrisons filed declarations of themselves, a
manager of one of their businesses, and their attorney asserting that the funds contained in the
bank accounts were from leases of Indian trust land, The Harrisons urged the trial court to B
schedule an evidentiary hearing to allow them to satisfy their burden of proof under RCW

6.27.160.to0 prove the claimed exemption, including the source and the amount of the exempt
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funds. However, First-Citizens repeatedly assured the trial court that it was not disputing that the
funds deri\}ed directly from Indian trust land and that an evidentiary hearing was unnecessary,

First-Citizens’ argument on appeal -~ that the Harrisons failed to prove the source of the.
funds in the accounts was traceable to leases of Indian trust land — is inconsistent with its
position in t.he trial court proceedings. “Judicial estoppel is an equitable doctrine that precludes a
party from asserting one position in a court proceeding and later seeking an advantage by taking '
a clearly ihconsistent position.” Bartley-Williams v. Kendall, 134 Wn. App. 95, 98, 138 P.3d
1103 (2006). Coufts consider whether the earlier position was accepted by the court, and
whether assertior; of the inconsistent position rcsuits in an unfair advantage or detriment to the
opposing party. Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538-39, 160 P.3d 13 (2007).

Here, the trial court clearly relied on First-Citizens® representation that the parties’
dispute about the source of the bank account funds was purely a legal one, because the court did
not hold an evidentiary héaring and instead proceeded to hear argument on whether funds

derived from Indian trust land deposited into a personal account were exempt from garnishment

" under 25 U.S.C. § 410. And in its oral ruling, the trial court reiterated that there was no dispute

between the parties that the funds in the bank accounts were from the lease of Indian trust lands.
Further, allowing First-Citizens to maintain this inconsistent position would result in unfair
detriment to the Harrisons, who were allegedly willing and able to provide such proof regarding

the source of the funds in the accounts but were denied the opportunity to do so based on First-

Citizens’ representations to the trial court.

Accordingly, we hold that First-Citizens is judicially estoﬁped from challenging the

adequacy of the Harrisons’ proof that the funds are traceable to leases of Indian trust land.
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B. 25U.8.C. § 410 EXEMPTION

Tiffany Harrison received proceeds from the lease of her Indian trust land and placed
them into her personal bank account. First-Citizens argues that the exemption in 25 U.S.C. § 410
did not apply once lease proceeds arising from Harrison’s trust land were distributed directly to
her and she placed them in her personal bank account. We disagree, and hold that 25 U.S.C. §
410 continues to protect any money accruing from the lease of Indian trust land, even after it has
been distributed to a Native American and placed in a personal bank account.

1.~ Jurisdiction |

“When a federal statute is silent on the question ot; jurisdiction, state and federal courts
have concurrent jurisdiction.” Law Offices of Vincent Vitale, P.C. v. Tabbytite, 942 P.2d 1141,
1147 (Alaska 1997) (citing Charles Dowd Box. Co. v. Courtney, 368 U.S. 502, 506-08, 82 S. Ct.
519, 7L. Ed. 2d 483 (1962)). Because 25 U.S.C. § 410 &oes not”purpor’t to impose exclusive
federal jurisdiction, Washington courts have subject matter jurisdiction to determine whether 25
U.S.C. § 410 bars garnishment of the funds in the Harrisons’ bank accounts. See Vitale, 942
P.2d at 1147 (holding that Alaska state courts had jurisdiction to determine application of 25
U.S.C. § 410 to proceeds of condemngtion action on Indian trust land). Accordingly, the trial
court had jurisdiction to resolve this issue.

2. Statutory Construction

Construction of a statute is a question of law, which we review de novo, Anthisv.
Copland, 173 Wn.2d 752, 755, 270 P.3d 574(2012). Our fundamental objective in interpreting a
federal statute is to ascertain Congress’s intent in enacting it. Parsons v. Comceast of

California/Colorado/Washington I, Inc., 150 Wn. App. 721, 726-27, 208 P.3d 1261°(2009). The

5
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traditional rules of statutory interpretation apply. Parsons, 150 Wn. Ap;;. at 727, see Western
Radio .S;ervs. Co. v. Quest Corp., 678 F.3d 970, 984 (9th Cir.), cert. denied, 133 S. Ct. 758
(2012). If thé statute’s meaning is plain on its face, then we give effect to that plain meaning as
an expression of legislative intent. Parsons, 150 Wn, App. at 727. When determining a statute’s
plain meaning, we look to the language of the statute itself and the cpnte.xi of the statute,
including related statutes. Anthis, 173 Wn.2d at 756. If the statute is susceptible to more than
one reasonable interpretation, then we may resort to statutory construction, legislative history,
and relevant case law for assistance in determining legislative intent. Anthis, 173 Wn.2d at 756.
- Two key statutory construction principles apply directly to 25 U.S.C. § 410. First,
“[e]xemption statutes should be liberally construed to give effect to their intent and purpose.”
Anthis, 173 Wn.2d at 756. 25 U.S.C. § 410 cleariy is an exemption statute. Second,
“ ‘statutes passed for the benefit of dependent Iﬁdian tribes . . , are to be liberally construed,
doubtful expressions being resolved in favor of the Indians.” * Bryan v. ltasca County, 426 U.S,
373,392,96 8. Ct. 2102, 48 1.. EBd. 2d 710 (1976). Also, we construe statutes to effect their
‘purpose while avoiding absurd, strained, or unlikely consequences. Thompson v.” Hanson, 168

Wn.2d 738, 750, 239 P.3d 537 (2010). These principles suggest that if the two interpretations of

25 U.S.C. § 410 are equally reasonable, the interpretation that extends the exemption and that is

most favorable to Tiffany Harrison should be adopted.
3. Statutory Langunage
We first examine the statutory language. 25 U.S.C. § 410 prqvides:
No money accruing from any lease or sale of lands held in trust by the United

States for any Indian shall become liable for the payment of any debt of, or claim
against, such Indian contracted or arising during such trust period, or, in case of a
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minor, during his minority, except with the approval and consent of the Secretary -
of the Interior.

Here, the statute docs not expressly state that the exemption applies to lease proceeds that are
distributed to a Nativg American and placed in a personal bank account. However, the statute
protects money “accruing” from the lease of Indian trust land. “[Alccrue” is defined as “to come
by way of increase or addition: arise as a growth or result.”” WEBSTER’S THIRD NEW
INTERNATIONAL DICTIONARY at 13 (2002) (definition 2, usually used with to or from). Under
th;s definition, in the context of lease prdceeds we interpret “accruing” as syno‘nyrnbus with
‘;paid” or “distributed.” Stating that money is accruing from the lease of property is the same as
stating that the lessee is makipg lease pa};ments to the [essor.

Here, as required in the statute (1) the bank accounts First-Citizens attempted to garnish
contained “money”, (2) that money had “accrued” to Tiffany Harrison, and (3) that money had
“accrued” from the lease of Tiffany Harrison’s Iﬁdian trust lands. Asa fesult, the plaih language
of 25 U.S.C. § 410 unambiguously provides protection for the money in the Harrisons” bank
weows

Nevertheless, First-Citizens argues that the language of 25 U.S.C. § 410 milst be
interpréted in light of the unique procedure for Indian trust land that allows the government to
collect lease proceeds accruing from that land. Proceeds from Indian trust land usually are paid
to the Department of Interior and held in trust for the individual Native American beneficiary in
an Individual Indian Money (IIM) account. FELIX S. COHEN, COHEN’S HANDBOOK OF FEDERAL
INDIAN-LAW, §16.04[3], at 1090 (2012). The owner of an unrestricted IIM account may

. withdraw the funds at any timc. COHEN’S HANDBOOK §16.04(4], at 1091, First-Citizens claims
that 25 U.S.C. § 410 protects only money accruing to an IIM account and not to money accruing .

7
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directly to the Native American. To support its argument, First-Citizens points out that the
statute allows the Secretary of Interjor to consent to the use of the otherwise exempt proceeds for
payment of debt, and contends that this provision indicates that the funds contemplated by 25
US.C. § 410 would be held in trust by, and thexefore under, the control of the Secretary of the
Interior. |
However, the language of 25 U.S.C. §'410 does not limit the exemption to money
accruing to an IIM account. It broadly refers to any money accruing from Indian trust land.
Further, there is no legislative history or case law that supports this restrictive interpretation of
‘the broad statutory language. Finally, the reference to the Secretary of the Interior also is
consistent with extending the exemption to money distributed to a Native American, The
Secretary also could lconsent to using that money for payment of a debt. Accordingly, we reject
First-Citizens’ interpretation.’
Evenif we agreed fhat' First-Citizens’ interpretation was reasonable, we would conclude
that the Harrisons’ interpretation also is reasonable. If a statute is subject to two reasonable
"interpretations, that statute is ambiguous and it is approptiate to resort to statutory construction
principles. Anthis, 173 Wn.2d at 756. The law fequircs that we liberally construe both
excmption statutes and statutes enacted for the benefit of Native Americans.' As a result, any

ambiguity in 25 U.S.C. § 410 must be resolved in favor of Tiffany Harrison.

! First-Citizens also argues that protecting money from the lease of Indian trust land that is
distributed to a Native American would lead to an absurd expansion of the exemption to items
purchased with the lease payments. But our holding here applies only to money in the
Harrisons’ bank accounts, and 25 U.S.C. § 410 clearly applies to money. Whether 25 U.S.C. §
410 would extend protection to items purchased with lease proceeds is not before us, and
therefore we do not address this issue. :
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4, Washington Supreme' Court — Anthis
First-Citizens argues that our Supreme Court’s decision in Anthis, 173 Wn.2d at 765,
requires a ruling that 25 U.S.C. § 410 does not protectvlndian trust lanq lease proceeds that have
been distributed to a Native American. In Anthis, 173 Wn.2d at 756-57, the court considered a
similar issue regarding RCW 41.26.053(1), the statutory protection from garnishment for pension
bencﬁts under the Law Enforcement Officers’ and Firefighters’ (LEOFF) Retirement Systém.
RCW 41.26.053(1) exempted the right of a person to a retirement allowance and the retirement
allowance itself. The cowrt reviewed cases interpreting other state and federal exemptions, and
concluded that “[c]Jourts in other jurisdictions have generally, but not universally, held that some
unambiguous reference to money actually paid to or in the possession of tfle pensioner is
i'necessary in order to find that pension funds retain their exempt status postdistributidn.” Anthis,
173 Wn.2d at 760. The court held that because RCW 41.26.053(1) did not contain explicit
language exempting payments deposited in a personal account, LEOFF pe;nsion payments were
not exempt from gamishment.? Anthis, 173 Wn.2d at 765.

" The court in Anthis noted the gerieral rule that exemption statutes are to be liberally
constrﬁed. Anthis, 173 Wn.2d at 765. But the court stated: “we decline to read into the statute
language the legislature has omitted, whether intentionally or {nadvertently, unless it is requfred
to make the statute rational or to effectuate tﬁe clear intent of the legislature.” Anthi&, 173 Wn.2d

at 765.

? Four justices disagreed. See Anthis, 173 Wn.2d at 767, 783 (Stephens, J., dissenting). The
dissent argued that cases the court reviewed supported a different rule: “courts have determined
that pension funds retain their exempt status postdistribution when the language of the statute
shows the exempt status attaches to the benefit itself as opposed to the benefit only while held by
the government,” Anthis, 173 Wn.2d at 774 (Stephens, J., dissenting).

9
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First-Citizens argues that like the statute addressed in Anrhis, 25-U.S.C. § 410 does not
contain explicit language exempting Indian trust land lease payments deposited in a personal
account. We disagree. As noted aBove, the term “accruing” as used in the statute includes the
receipt of lease payments. 25 U.S.C. § 410. We hold that 25 U.S.C. § 410°s reference to
“money accruing” from the lease of Indian trust land constitutes an “unambiguous reference to
money actually paid” to the Native American as required in Anthis, 173 Wn.2d at 760.° '

Our conclusion is bolstered by the interpretation of the éxcmption provision of the Social
Security Act, another federal statute containing language that is similar to 25 U.S.C. § 410. 42
U.S.C. § 407(a) exempts “moneys paid or payable” to a beneficiary. Under this language,
benefits deposited in a personal bank account retain protection as money paid to the beneficiary.
Philpott v. Essex County Welfare Bd., 409 U.S. 413, 415-17,93 8, Ct. 590, 34 L. Ed. 2d 608
(1973). Because “money accruing” is synonymous with “money paid,” the same interpretation

.applies to 25 U.S.C. § 410.
5. Conclusion |
| We conclude that the plain language of 25 U.S.C. § 410 supports a holding that money
from the lease of Indian trust land rem ains protccted even after it has been paid to a Native
American and placed in a private bank acc'ount, as long as the Native American canshow that
the funds in the account are traceable to the lease. Because the funds in tile Harrisons’ bank
accounts are proceeds of leases on Indian trust land, we hold that the trial court correctly denied

First-Citizens® motion to strike the Harrisons’ exemption claims.

3 First-Citizens also refers to cases in other jurisdictions discussing 25 U.S.C. § 410. However, .
none of these cases directly address the issue here. And because our holding is based on the
clear statutory language, we need not address them.

10
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C FIRST-CITIZENS ATTORNEY FEES FOR HARRISONS’ APPEAL

The Harrisons appealed from the trial court’s order granting summary judgment in favor
of First-Citizens based on the promissory note the Harrisons executed. After the Harnsons’
initial brief and First-Citizens’ response brief on both the appeal and cross-appeal were filed, the
Harrisons moved for voluntary withdrawal of review of their appeal. First-Citizens did not
Oppdse dismissal, but moved for reasonable attofncy fees and costs for responding to the appeal
under the attorney fee provision in the promissory note. The Commissioner entered an order
dismissing the Harrisons’ appeal but deferring First-Citizens’ request for attorney fees.

‘When a contract provides for an attorney fee award in the trial court, the party prew{ailing
before this court may seek reasonable attorney fees incurred on appeal. See RAP 18.1; First-
Citizens Bank & Trust Co. v. Reikow, 177 Wn. App. 787,799, 313 P.3d 1208 (2013). Here, the
promissory.note and a related change in terms agteement both contain attorney fee provisions
stating that the borrower will be respénsible for the lender’s attorney fees and expenses related to
collecting the debt owed. First-Citizens has a contractual right to recovér its attorney fees and
costs under the terms of these provisions. And the Harrisons did not oppose or otherwise

respond to First-Citizens’ request for attorney fees, so we need not address whether the

11
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contractual right is inapplicable here. Accordingly, we hold that First-Citizens is entitled to
recover its-attorney fees and costs incurred in responding to the Harrisons” appeal.*

We affirm.

We concur:

4 First-Citizens also requested appellate attorney fees on its cross-appeal. Because First-Citizens
is not the prevailing party on its cross-appeal, we deny its request for the cross-appeal. The
Harrisons did not request appellate attorncy fees.
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173 Wash.2d 752
Supreme Court of Washington,
LEn Banc.

Bonnie ANTHIS, individually, and as
Personal Representative of the Fstate
of Harvey Allen Anthis, Respondent,
v.
Walter William COPLAND, Petitioner.

No. 85230-8, | Argued June
14,2011, | Decided Feb. 16, 2012,

Synopsis

Background: Widow of manslauglter victim, who had won
a civil judgment against rctired police officer after officer
fatally shot victim, sought to gamish officer’s statc law
cnforcement officers’ and firefighters (LEOFF) reticeiment
system pension to satisfy the judgment. The Superior Court,
Benton County, Carric 1., Runge, J., ruled that officer's
pension funds, which were in his personal bank account,
could be garnished. Officer appeated. The Court of Appeals
certified question lo the Suprewe Court,

Holdings: The Supreme Court, Chambers, J., held that:

11} tn a matter of first impression, oflicer's LEOFF pension
was not exempt from garnishment once the pension funds had
been deposited into his personal bank account, and

|12} officer's distributed pension funds were not “carnings”

Tor purpascs of carnings cxemption provision of garnishiment
statules,

Alfirmed.

Stephens J,, dissented, with opinion, in which Muadsen, CJ.,
Ohwens, and Faivhuese, JJ., concureed.

West Fleadnotes (10)

(1] Appeat and Error
.- Cases Triable in Appellate Court

‘.J -
BEAR AR

(41

Construction of a statule is a question of law
revicwed de novo.

2 Cases thal cite this hexdnote

Statutes
{nwent

A court intcrpreting a statute must discern and
implemcnl the legislature's intent.

2 Cases that cite this headnote

Statutes

Plain language: plain, ordinary, connmon,
or titeral mcaning
Where (he plain language of a statutc is
unambiguous and legislative intent is apparcnt,
the court will not construc the statute otherwise.

b Cases that cite this headnote

Statutes
.+ Plain Language; Phan, Ovdinary., or

Common Mcaning
Statutes

Simikur or Related Staintes
Plain mcaning ol a statuic may be gleaned from
all that the legislaturc has said in the statute and
related statutes which disclosc legislative intent
about the provision in question,
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Courts

Previous Decisions as Controlling or as
Precedents
Statutes

Iy generaly Mctors cousidered
Statutes

Pain. fiteral, or clear meaning; ambiguity
I a stawte is susceptible to more than onc
reasonable interpretation, then a court may resort
to statutory construction, legislative history, and
relevant casc law for assistance in determining
legislative intent.

2 Cases that cite this headnote
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{7]

(8]

1

Lxemptions

-+ Construction of exempiion laws in general
Exemption statutes should be liberally construcd
to give cffect to their intent and purpose.

I Cases that cite this headnote

fxemptions

Ownership or possession of property in
senerul
Retired police officer's statc law cnforcement
officers' and fircfighters (LEOFF) retirement
systeain  pension was  not  cexempt  from
garnishment once the pension funds had becn
deposited into his personal bank account, as
under the LEOFF cxemption slatute, which
cxempied from garnishinent both the right
“to a vetirement allowance™ and the right “to
the retirement allowancee itself,” there was no
cxpress language exempting LEOFF funds from
garnishment once they had been distributed to
the benefliciary, West's RUWA 41.26.083(1).

Cases that cite this headnowe

Statutes
Abscut ters; stlence: omissions

Statutes
Unintended or unrcusonable results;
absurdity

The court declines 1o read into the statutc
language the legislature has omitted, whether
intentionally or inadvertently, uniess it is
requited to make the statute rational or to
clfectuate the clear inlent of the legistanre.

| Cases that cite this beadnow

Excmiptions
- Pension aod retirement funds and accounts

Retired police officer's stale law enlorgement
officers’ and fircfighters (LLEOFF) retirement
system pension  funds, which had been
distributed to officer and were in his personal
bank account, were not “carnings” for purposes
of carnings cxemption provision of garnishment
statutes, as only nongovermmettal pensions were

statutorily defined as “carnings,” for purposcs
of garnishment statutcs, but officer’s LEOFF
pension was a governmental pension, and
“carnings” could be partially garnished while
still in the hands of the cmployer, before
they reached cmployce debtor. West(s RCUWA
G.27.00001), 6.27.130¢h,

Cases that cite this headnole

1107 Exemptions
Ownership or possession of property in

general

Law coforcement officers' and  firefighters
(LEOFF) retirement system pension exemption
statutc docs not excrpt retircment funds from
garnishment after they have been paid to the
retiree. West's RCWA 41.26.033( 1),

1 Cases that cite this headnole
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Opinion
CHAMBERS, J.

*753 q | Bounie Anthis won a civil suil against Walter
Copland Tor the wrongful death of her husband, *754
Hacvey Anthis. Anthis sought to coliect Copland' only
known asscl, his retirement pension, 1o satisy the judgment.
Copland, a retived police officer, argued that his Law



Anthis v. Copland, 173 Wash.2d 752 (2012)
270 P.3d 574

Enflorcement Officers’ and Fircfighters Retirement Sysiem
(LLEOFF) pension moncy cannol be garnished cven after it
has been deposited into his personal bank account. The trial
court disagreed and ruled that the moncey in the account could
be garnished. Copland appealed, and the Court of Appeals
certificd the question to this court, We accepted certification
and now alfirm the trial court.

FACTS

9 2 Sometimes lives are altered, cven destroyed, so suddenly
and uncxpectedly as to defy explanation. Copland, a retired
police officer from the city of Tacoma, spent the day with a
friead, John Stevens, in Kennewick, Washington. They spent
some time at the Burbank Tavern in ncacby Walla Walla
County and then returned to Stevens' house in Kenncwick.,
in re Copland, No. 0947782, 2010 Wi 4800327, w *1
(Bankr W.L3,Wush. Sepi, 23, 2013 (unpublished).

4 3 On the way, Copland stapped to buy whiskey and vodka.
At Stevens' house Stevens' longtime friend Anthis joined
the pair. The three passed the afternoon on Stevens' cutdoor
deek drinking and cating and enjoying conversation about
upcoming fishing trips. That cvening, in events described
as “stunning both in their rapidity and unexpectedness,”
Copland said to Anthis, * ‘1 could shoot and kill you,' ” and
Anthis responded, “ ‘bring it on.” ™ /d. Copland produced
a .22 derringer and placed it up to Anthis' right temple. No
argument preceded the exchange, and Anthis did not move.
Stevens saw the flash, heard the shot, and saw Anthis fall ofT
his chair to the floor. Copland then returned to his scat, put
the gun in his back pocket, placed his head in his hands and
said, * ‘Oh, my God, Y've kilied *755 AL' " /. 1o a Nash,
twa lives were destroyed.

4 4 Copland was convicted of first degrec manslaughter and
is serving ttme in prison. See Swwe vo Copluid, noted
140 Wash. App. 1006, 2007 W1, 2254420, Scparately, the
Estate of Harvey Anthis obtained a civil judgment against
Copland lor the shooting death of Anthis. See Anthis v,
Copland, noted al 146 Wash.App. 1020, 2008 WI, 2033716,
Aflter the civil judgment was upheld, Anthis attempted to
cotlect Copland's pension funds. Copland claimed his pension
funds were exempt **876 from garnishiment or attachment.
The trial court disagreed and ruled that the funds were
not cxempt once deposited into Copland's personal bank
account. Copland appealed the trial court's ruling to the
Court of Appeals. Br. of Appellant at 2. Copland also filed

bankruptcy and atlempted to discharge the cstate's judgment.
Resp't's Suppl. Br, (Ex. 1) at 7. The Court of Appeals
stayed Copland's case pending determination of whether the
bankruptey proceedings precluded the Court of Appeals from
asserting jurisdliction. See id. at 1-3. The parties provided
documentation showing that the bankruptey proceeding did
not preclude the Court of Appeals from asserting jurisdiction.
See id.: see alse Appellants Suppl. Br. App. (Decl. of
Lisa Worthington-Brown). The Court of Appeals lifted the
stay but certified the matter to this court, and we aceepted

certification. | We affirm the trial court.

STANDARD OF REVIEW

1y 21 131 41 (s} (e}
is a question of law reviewed de novo. Stwre v Wenrz, 149
Wash.2d 342, 3406, 68 P&t 282 (20033 (ciling City of Pasco
v Fuh Emp't Relations Comn'n, 119 Wanh.2d 304, 507,
Y33 P.2d 381 (199)). A court #756 inicrpreting a statute
must discern and implement the legislature’s intent. Stave v.
JAL 149 Winh,2d 3440 450, 69 £.3d 318 (2003) (citing Nar!
Llec, Contractors Assn v, Riveland, 138 Wash.2d 9, 14, 978
P.2d 481 (1999)), Where the plain language of a statute is
unambiguous and legistative intent is apparent, we will not
construe the statute atherwise, /. Plain meaning may be
gleaned “Trom all that the Legistature has said in the statute
and related statutes which disclosc legislattve intent about
the provision in question.” Dep't of Ecology v. Campbell &
Gwinn, LLC, 146 Waxh.2d 1, 11, 43 P.3d 4 (2002) (citing
Cockie v. Dep't of Labor & Indus., 142 Wash.2d 01, 808, 16
P.3d 583 (2001)), If the statute is still “susceptible o more
than onc rcasonable interpretation, then a court may resort
to statutory construction, fegislative history, and relevant
cuse law for assistance in determining legislative intent,”
Christensen v, Ellvworth, 162 Wash.2d 365, 373, 173 P.3d
228 (2007 (citing Cockle, 142 Wash.2d at 808, 16 P.3d
583). Exemption statules should be liberaily construed to give
cffect to their intent and purpose. /n re Eflient, 74 Wash. 24
600, 620, 446 P.2d 347 (1968) (citing N. Sov. & Loun Ass'n
v, Kneisley, 193 Wash, 372037876 P.2d 297 (1938)).

STATUTORY CONSTRUCTION

a. Plain Meaning of the Statute
[7] 4 6 Chapter 41.26 RCW lays out the LEOFF retirenent
system. The statute at issuc in this case states:

g 5 Construction of a statute
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Subject to subscctions (2) and (3) of
this scction, the right of a person
to a retirement allowance, disability
allowance, or death bencfit, to the
return of accumulated contributions,
the retirement, disability or dcath
allowance itsclf, any optional benefit,
any other right accrued or accruing
to any person under the provisions
of this chapter, and the moncys in
the fund created woder this chapter,
arc hereby exempt from any state,
county, municipal, or other local
tax and shall not be subject to
cxccution, garnishment, attachment,
the operation of bankruptcy or
insolvency laws, or any other process
of law whatsocver, and shall be
unassignable.

*787 RCW J41.26.0533(1). The question is whether this
statute exempts the listed benefits from legal process even
after the benelits have been distributed to the bencfliciary.
Copland argues that it does. Br. of Appellant at 5-6. But
the statute by its terms does not indicate whether the
legislature intended the various cxempled rights listed to
cxtend protection to the money alter it has been distributed.

9 7 Other benefits excmption statutes in Washington are
sumilar, but not identical, to thc LEOFF excmption statute.
RCW 41.40.052(1) cxempts retirement benefits of members

of the Public Employces’ Retirciment System (PERS): 2

#5577 Subject to subsections (2) and (3) of this section,
the right of a person to a pension, an annuity, ar reticcment
allowance, any optional benefit, any other right accrued or
accruing to any person under the provisions of this chapter,
the various funds created by this chapter, and all moneys
and investments and income thercaf, arc hereby excrmpt
[rom any statc, county, municipal, or other local tax, and
shall not be subject to execution, garnishiment, attachient,
the operation of bankrupley or insolvency laws, or other
process of law whatsocver, and shall be unagsignable.,

There arc several differences in language between
the PERS statute and the LEOFF excmption statute,
Most significantly, the LEQFF statule cxempts both the
vight “to a relircment allowance” and the right “to ...
the reticcment ... allowance itself” RCW d1.20.053(1)

P

(crphasis added). But some excmption statutes excrapt
only the right “to a ... retirement allowance.” See, e.g.,
ROW 41.40.052(1) (PERS);, RCW 212000 (judicial
pension cxeeptions).
§ 8 The cxemption statule relating to private pension plans
contains language similar to the PERS exemption statute:

The right of 2 person to a pension,
annuily, or rctirement allowance or
disability allowance, or death benefits,
orany *758 optional benefit, or any
other right acerued or accruing to any
citizen of the state of Washington
under any employee benelit plan, and
any fund crcated by such a plan or
arrangement, shall be cxempt from
cxceulion, attachment, garnishment,
or seizure by or under any legal
process whatever.

RCW 6.15.02003. 1 Again, like the PERS statutc, this statute
cxempts only the right *'to a ... retirement allowance.” Unlike
the LEOFF statute, it does not cxcmpt the right to the
allowance itself,

9 9 Yet another statute lays out cxemptions for federal
benefits:

Unless otherwisce provided by federal
law, any moncy received by any
citizen of the state of Washington as
a pension from the government of the
United States, whether the same be in
the actual possession ol such person
or bc deposited or loancd, shall be
excmpt Jfram exccution, attachment,
garnishment, or scizure by or under
any legal process whatever...,

RCW 6.15.02002). The difference in this language is
immcdiately apparent; it plainly states that federal pensions
arc exempt whether they are “in the actual posscssion of
[the pensioner] or be deposited or loancd.™ That language
is conspicuously absent in the nongovermmncot benefits
subscction (3) above, which is essentially the samc as the
public employcee statute in giving an excmption for the “vight”
to a “rctivement atlowance.” RCW 6.15.020¢3).

4 10 Copland in his bricfing relies in part on the fact that
the LEOFF cxemption statute contains different language
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—*the right to the retirement allowance itself "-~than the
PERS and other exemption statutes for both public and private
cmployces. Br. of Appcliant at 4-6 (comphasis added). An
cxamination of other state cxcmption statutes containing
similar language reveals this is not a principled basis upon
which to make a distinction.

*759 q 1! Nearly all exemption statutes contain the same
language, or substantially similar language, as the PERS or
LEOFF statules that cxcpt cither the vight to “a retirement
allowance™ or the retivement allowance “itself,” and do not
contain any language simitar to that in the federal exemption
statute suggesting that funds remain cxcmpt postdistribution,
Eg. RCW 210180 (judicial peasions): RCW 2.12.000
{same), RCW 6.15.020(3) (pension moncy [rom employce
benefit plan); RCW 41.20.180 (policc pensions in first-
class citics); RCW 4128200 (public ecmployees in cerlain
first-class citics): RCW  41.32.052 (tcacher pensions);
RCW 41.34.080 (Plan 3 pension Tunds); RCW 4135100
(school cmployce pensions): RCW  41.37.090  (public
safety cmployce pensions); RCW 41,144,240 (city employec
pensions). RCW 43.43.310 (Washinglon State Pnu'ol).J
Somc of the **578
“allowancc itsell” language. E.g.. RCW 2.10.180 (judicial
peusions): RCW 4126053 (LEQFF), RCW 41.28.200
(public employeces in certain first-class citics). Some contain
only the “right 1o a retirement allowance” language. E.g.,
RCW 41.32,052 (teachers); RCW 41.37.090 (public satety
employees); RCW -11.40.052 (PERS). We pereeive no reason
why the cgislature would provide substantially different
protections for these various groups ol beneficiarics.

excmiption  statules  contain  the

§ 12 The lcgislature has given us no justification for
trcating the LEOFF statute difterently from other bencfits
cxemption statutes. The question therefore becomies whether
the language in the LEOFF cxemption statutc and the PERS
and other cxemption statutes—*the right to the retirement
allowance itsclf or “the right to a relirement allowance™—
mcans the same thing as the Janguage in the federal benefits
excmplion statute—"whether ... in actual possession ... or
be deposited or loaned.” Compare RCW 41.20,053(1), and
RCW 4003201, with RCW 6.15.020(2).

*760 b, Case Law”

4 13 This is a question of first impression in Washington. 6
Becausce ol the lack of Washington case law, we find it useful
to explore how other federal and state courts have dealt with

benefits exemption statutes in other jurisdictions to aid our
interpretation of the statute at issuc here.

4 $4 Courts in other jurisdictions have gencraily, but not
universally. held that some unambiguous reference to moncy
actually paid to or in the possession of the pensioner is
nccessary in order to find that pension funds retain their
cxcmpt status postdistribution. For example, in the federal
courts, the language in the Social Security Act prohibiting
garishment of * ‘the moneys paid or payable” ™ to a
beneliciary has been held protected cven after deposit.
Philpent v, Essex Conuny Welfture B 409 1LS. 41341517,
93 S.CL 890, 3 LEA2d GOR (1973) (social sceurity funds
on deposit retain protection as * “moncys paid’ " {(quoting
Social Sceurity Act of 1935, ch. 531, § 208, 49 Stat. 620,
625 (1935))). Similarly, language in the World War Veterans'

Act of 1924”7 that funds were cxempt © ‘cither before or
after *761 reccipt by the bencficiary’ ™ has been held to
protect funds postdistribution, Harter v. Aeora Cas. & Sue.
Cero 370 ULS, 159, 10002, 82 S.CL 1231, 8 Loiad. 2d 407
(1962) (vcterans' benefits paid into savings and loan account
were readily withdrawable and thercfore retained protection
(quoting World War Veterans' Act of 1924, ch. 510, § 3, 49
Stat. 607, 609 (1935))).

% £S5 In contrast, the 1st. 2nd, 3rd, 9th, and {Oth Circuits hold
that language in the ERISA (Employcce Retirement Income
Sccurity Act) statutes stating that * ‘[clach pension **579
plan shall provide that benefits provided uader the plan may
not be assigned or alicnated” ™ docs permit garuishment
after the funds arc deposited into the personal accounts of
pensioners. Houlr v. Hendt, 373 F 3 47, 51 (Jst Cir.2004)
(alteration in original) (quoting 29 U.S.C. § 10S6(AX1);
see also id, at 54 (“If Congress had intended {thc ERISA
antialicnation provision| to reach that lar, it could casily
have employed the type of language found, for examplc, in
the Veterans Benefits Act ... which prohibits attachment of
benefits ‘either before or after receipt by the beneficiary,®
That Congress chose not to do so is significant,” (citation
omitted)). But see U.S. v, Smith, 47 F.3d 681, 684 (dth
Cir.1995) (“The government should not be allowed o do
indirectly what it cannot do dircetly; it cannot require Smith to

tarn over his pension benelits in a lump sum, nor can il require

. . . . som 8,9
him (o turn over his benefits as they arc paid to him.™).

*762 9 16 Cascs decided under state law have tended to
follow the federat holdings requiring cxplicit lunguage to
cxempt benefit payments deposited into a personal bank
account or otherwisc placed into the personal possession of
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the debtor. ' A federal bankruptey court applying Indiana
taw, for cxample, held that the Indiana statute at issuc did
not cxempt funds postdistribution to the bencficiary because
there was “‘no clear, explicit statement in [the statute] that
the exemption provided for in an ioterest in a vetirement
fund applics to a distribution from such a fund in the
hands of the participant.” I re Milfer, 433 BR. 561,
S68 (Banke, N [nd L 2010), In an carlier case also applying
Indiana law, the court noted that “[wlhere the legisiature
of Indiana has given exemplions [to mouey in the hands
of the debtor] it has chosen statutory language which is
clear and unequivocal.” fn re Weaver, Y3 B.R. 172, 1M
(BankeN.D.Ind. 1988).

4 17 Courts in Michigan, Tenacssee, and Kansas have
similarly held explicit language is required. A Michigan court
of appcals rccently held that garnishment was permissible
after deposit of funds into the beneliciary's account where
the cxemption statute did “not include an express prohibition
agaiost garnishment ol ‘moncys paid® as relivement benelits,
bul instcad only protects a retiree’s right to o benelit”
Whinvood, lne. v, S0 Blvd. Prop, My, Co.. 205 Mich. App.
651, 635, 701 N.W.2d 747 (2005). A federal bankruptcy
court applying Tennessce law held that where one Tennessee
statute expressly cxcmpted all moneys received as a peusion
* ‘before receipt, or while in the resident’s hands or
wupon deposit in the bank,” ” another Tenncssce cxemption
statute that did not contain such cxpress *763 language
did not protect moncy afier it came into the posscssion
of the bencficiary., In re fawrence, 219 BR. 786, 794
(Bankr.£.0.Tean. 1998) (guoting Tean.Cude Ann. § 26--2.-
104(1)). A bankruptey court in Kansas adopted the reasoning
of the Luwrence coutl in interpreting similar state statutes. i

re Adeock, 204 B.R. 708, 711--12 (Banke.D.Kan.2000), !

o

*%580 4 18 Both federal and state cases gencrally indicate
that statutorily cxempt funds, whatever their predistribution
nalure, may be garnished after they come into the personat
possession of the bencliciary, including deposit into a
personal account, unless the legislature provides somic

N
express language (o the contrary. 12

c. Other Exemptions in Washington

4 19 In addition to the statutes alrcacly cxamined, other
cxcruption statutes in Washington support the claim that the
LEOFF cxemptions do not continuc once pension funds are
deposited into the personal account of the beneficiary. First,
the personal property cxcrmption statute, which lists *764

Mot

personal items cxempt Irom attachment, does not mention

moncy from retircment benelits. B RCW 6.15.010.

9 20 Sccond, the statute establishing the lorm that must be
scrved as notice of garnishment to a debtor does not mention
state pensions of any kind. The codificd form in part tells
the debtor whart funds in a bank account way be claimed as
exempt:

If the garnishee is a bank or
other institution  with  which  you
have an account in which you have
deposited benefits such as Temporary
Assistance  for Ncedy Familics,
Supplemental Sceurity Income (SSI),
Social Sccurity, veterans’ bencfits,
uncmployment compensation, or 2
United States pension, you may claim
the account as fully exempt if you have
deposited only such benefit funds in
the account.

RCW 6.27.140(1). Nonc of the funds meationed includc any
state pensions. Morcover, everything on the list is related
to a federal program, which accords with the unambiguous
statutory cxemption of federal pension moncy cven after
deposit. See RCW 6.15.020(2).

[8] 1 21 We cmphasize that the legislature may expressly
cxtend cxemption proteelion to state pension funds after
they come into the personal possession of the bencficiary.
But here the legislature had a clear blucprint for express
language that would grant pension moneys such protection,
Federal benelits are exempt “whether the same be in the
actual posscssion of {the beneficiary] or be deposited or
loaued.” RCW 6,15.02002). That language has been in place
for well over a century, Laws ol 1890, § 1, at 88. The
legislature chosc to use different language for protection
of statc reticciment benefits, granting only a “right” to
the benefits. E.g., RCW 41,26.053(1) (LEOFF cxemption
statute); RCW 41.40.052(1) (PERS exemption statute). Other
related excmption statutes similarly contain no indication
*765 hat the state bencfits cxemptions continuc beyond

thc point when the State disburses the funds. M Federal
and state case law **581 iaterpreting similar statules in
olher jurisdictions have required express language for such
heightened protection, especially where other statules in the
same juisciction explicitly and unambiguously grant that
protection. We recognize the general principle that cxemption
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staurtes are to be liberally construed. Eftion, 74 Wash. 2d at
620, 446 P2l 347, But we decline to read into the statule
language the legistature has omitted, whether intentionally or
inadvertently, unless itis required to make the statute ratioual
or to cffectuate the clear intent of the legislature, See Stare v,
Taytor, 97 Wash.2d 724, 728-29, 649 P.2d 633 (1982), We
hold that absent express statutory language to the contrary,
Copland's LEOFF pcnsion is not exempt Irom garnishment
once it has been deposited into his personal account.

EARNINGS EXEMPTIONS

(91 9 22 Finally, Copland argues that cven if his funds
arc not cxempl once placed in his personal account, he is
entitled lo an earnings exemption under chapter 6.27 RCW.
RCW 62701 defines “carnings” as “compensation
paid or payable to an individual for personal services,
whether denominated as wagces, salary, commission, bonus,
or otherwisc ... includ[ing} periodic payments pursuant o
a nongovermmental pension or retircment program.” Since
*766 Copland's pension is a state pension, he cannot claim
it as carnings. Any other inlcrpretation is contrary to the
plain language of the statute and leads to absurd results.
The statule by its rms applics only to “a nongovernmental
pension.” RCW 60.27.010¢1) {emphasis added). In addition,
“carnings” can bc partially garnished while still in the hands
of the cinployer, before it reaches the employee debtor, RUW
6.27.150¢4), But the state pension excmplion statutes plainly
prohibit any garnishment at all of pension funds while stitl in
the hands of the State. £.g.. RCW 41.40.052. Thus Copland's

: . S
state pension cannol be carnings. -

CONCLUSION

(10] 4 23 Washington has onc statuic that cxcopls a
beneliciary's money “whether [it] be in the actual possession
of such person or be deposited or loancd.” RCW 6.15.020(2).
Other cxemption statutes cxcmpt only “ft]he right ... lo a ...
wetirament allowance.” RCW 6.15.020(3). The survey of
casc law and the plain language in the LEOFF and velated
exemption statutes indicate that the latter statutes cxempl
funds before they are given into the hands of the beneficiary,
but not alter reccipt. We hold that the LEOFF cxemption
statutc does not excwpt retivement funds from garnishment
after they have been paid to the retiree. If the legislature wants
to give such a privilege to police officers and fircfighters, or
indecd to any state employee, it must say so with the same

uncquivocal language used in the federal pensions cxemption
statute. Copland's right to the retirement allowance itscll
was nol disturbed---the “allowance itself”” was deposited into
his personal checking account. At that point, his right was
satisfied and docs not *767 cxtend so far as Lo provide a
permanent shicld from all his debts. Morcover, Copland’s
penston moneys are not carnings and are therefore not entitled
to any carnings cxemption. The trial comt is affirmed, and
the case remanded for further proceedings consistent with this
opinion.

WE CONCUR: CHARLES W. JOUINSON, JAMES M.
JOLINSON, and CHARLES K. WIGGINS, Justices. and
GERRY L. ALEXANDER, Justice Pro Tem,

STEPHENS J. (dissenting).

9 24 This case concerns RCW H.26.053, the antigarnishment
provision of the Washinglon Law Enforcement Officers'
and Firclighters' **882 Retirement System Act (LEOQFF
or Act). The question preseitted is whether LEOFF benefits
lose their exempt status under RCW 41,26.053 upon being
deposited inte (he beneficiary's personal bank account. The
majority holds the cxewpt status cvaporates the moment the
beaefit is paid to the beneficiary. This holding frustrates the
cntire purposc and policy of the Act. The Act is designed o
safeguard a degree of cconomic sceurity for the pensioner and
dependent famity members. The antigarnishment provision
is critical to achicving the legislative purpose. Because the
majority places a construction upon RCW 41.26.033 that runs
contrary lo the logic, tetler, and spirit of the Act, Irespectfully
dissenl.

YOVERNING PRINCIPLES OF INTERPRETATION

9 25 Our paramount duly in interpreting a statute is (o
ascertain and give clfect to the intent of the legislature.
State v Johavor, 119 Wash. 2 167, 172, 820 P.2d 1082
(1902} (citing Ciey of Yakima v, Ine'l Ass'n of Fire Fighters,
AFL-CHOL Local 460, 117 Wash. 2d 06585, 669, {18 P.2d
1076 (1991)). We interpret each statute in light of the cntire
statutory scheme, Christensen v, Ellsworth, 162 Wash.2d
365, 373, 173 £.3d 228 (2007) (citing Dep't of Ecolugy v.
Camphell & Gwinn, LLC. 146 Wash.2d 1, 912, 43 P32
4 (20021). And *768 where the legislature has prefaced
an cnactment with a declaration of purposc, the dectaration
serves “as an important guide in determining the Intended
cffeet of the operative sections.” Hearst Corp. v. Roppe, 90



Anthis v. Copland, 173 Wash.2d 752 (2012)
270 P.3d 574

Wash.2d 123, 128, 580 P.2d 246 (1978) (citing Flartman v.
Wash. State Game Comarn, 85 Wash.2d 176, 179, 532 p.2d
614 (1975)). I an cxamination of the operative section at
issuc leaves “alternative interpretations ... possibie, the one
that best advances the overall legislative purpose should be
adopted.” Andlerson v. Marris, 87 Wash. 24 700, 716, 558 P.2d
153 ¢1976).

% 26 Proper interpretation of RCW 41.26.053 begins with
the rule “that pension fegislation must be {iberally construed
most strongly in favor of the beneficiarics.” Haomson v. City
of Seattle. 80 Wash.2d 242, 247, 493 P2d 775 (1972).
Similarly, exemption statutes require liberal construction so
their underlying intent and purpose may be given cifect. fn re
Fllion, T4 Wash. 2d 600, 620, 440 P. 2 347 (1968) (citing V.
Senv. & Lownt Ass'n v, Kneisfey, 193 Wash, 372,76 P.2d 297
(1938)). Liberal construction in favor of pension bencficiarics
is particularly important here because we arc dealing with an
excmption statutc contained in pension legislation,

A TEXTUAL EXAMINATION

§ 27 The antigarnishment provision, RCW 41.26.053(1),
states:

Subject to subscctions (2) and (3) of
this scction, the right of a person
10 a retirement allowance, disability
altowance, or death benefit, to the
return of accumulated contributions,
the retirement, disability or death
allowance itscll, any optional benefit,
any other right acerued or accruing
to any person under the provisions
of this chapter, and the moncys in
the fund created under this chapter,
arc hereby exempt from any state,
county, municipal, or other local
tax and shall not be subject 10
exceution, garnishment, attachment,
the operation of bankruptey or
insolvency laws, or any other process
of law whatsocver, and shall bc
unassignable.

*769 The statute is wrilten in broad terms. The text shows
the legislature exempted both pension money in the fund and
pension money after distribution from any process of law
whatsacver.

9 28 Germane Lo this case, the statute exempts (1) “the right
of a person 1o a retirement aliowance,” (2) "the retirement ...
allowance itself,” (3) “and the moncys in the fund created
under {the Act].” RCW 41.26.053(1) (emphasis added). This
last clause~-"and moncys in the fund”—refers to pension
money not yct received by a beneficiary. By including
this clause, the legislature distinguished pension moncy
remaining in the fund,” and therefore not yet reecived, from
the other exempl items articulated in the statute. In light of
this legislative distinction, the phrases “right ... toa retivement
allowance” and “the retirement ... allowance itself,” must be
read as referring not only to undistributed pension moncey but
also to pension money received by the beneficiary, ##583

See Whatcam Couwnty v City of Bellingham, 128 Wash.2d
S37, 546,909 P2 1303 11996) (“Statutes must be interpreted
and construed so that all the language used is given effeet,
with no portion rendered meaningless or superfluous.™).

q 29 This reading is bolstecred by the legislature's use
of the word “allowance” when referring to the retirement
benefit. The word allowance means “[(a] share or portion,
esp. of money that is assigned or granted.” BLACK'S LAW
DICTIONARY 89 (8th cd. 2009), Because words used in
a statute arc given their ordinary meaning, State v. Smith,
117 Wash.2d 263, 271, 814 P.2d 652 (1991), the word
“allowance” in RCW 41.26.053(1) can mean nothing less
than “a sharc of money.” Thus, the legislature cxempted the
share of moncy itsclf, whether or not it has been received
by the beneficiary. Indeed, to read the statute otherwise, as
the majority doces, flouts well-cstablished principles because
it makes most of the exemptions enumerated in the statute
redundant. See Whateom County, 128 Wash.2d at 540, 209
P.2d 1303 (“Statles must be interproted and construed so
that all the *770 language used is given cffect, with no
portion rendered meaningtess or superfluous.™). The pension
mongy itself'is what the statute shiclds from any legal process
whatsoever. The moncy is protected both while it ts in
government hands and after 3¢ has been disbursed to the
pensioner. This reading of the statute best effectuates the
policics and purposcs of the Act as a whole.

THE OVERARCHING PURPOSE OF THE ACT

§ 30 The overarching legistative purpose of the Act is found
at RCW 41.26.020:
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The purpose of this chapter s
lo provide for an actuarial rescrve
system for the payment of death,
disability, and retirement benefits
1o law enforcement officers and
firefighters, and to bencficiarics of
such employees. thereby enabling
previde  for
themselves and their dependents in
casc of disability or death, and
cffecting & system of vetirement (rom
active duty.

such  employees o

{(Emphasis added.)

4 31 By these words, the legislature made plain that the
principal objective of the Act is to cnsure the pensioner
and dependent family members are provided for when the
pensioncr enters retirement or his or her years of productivily
are cut short by disability or death. The declared policy serves
as the key to ascertaining the meaaing of the anligarnishment
provision. By shielding the pensioner and dependents from
claims of creditors, RCW 41.20.053(1) opcrates as a critical
mechanisin to achicving the overall legislative purposc.

932 Courts have long recognized the purpose of safeguarding
a pensioncr’s family from want as the animating force behind
statc antigarnishment statuies and have interpreted them io
this light. So powerful is the poficy, a considcrable majority
of courts bave carved out a cotmon law cxception to pension
antigarnishment statutes to accommodatce claims for child
support and spousal maintcnance. *771 See, e.g., Fues v
Fans, 319 N.W.2d 408 (Mion 1982): Fivcher v Fischer
13 NJL 162, 08 A2d 568 (1933, Mahone v Mahone, 213
Kan, 3G, 517 P.2d 131 (1973% Collida v. Collida, 540
S.W.2 708 CEex . Civ. App 1977y, Saunders v, Saunders, 243
Wis, 94, 9 N.W.2d 629 (1Y43), Hodsoun v, New York City
Employecs' Retirement Svs., 243 A3, 480, 278 N.Y 8. 16
1938y, Courtiey v. Conrmey, 231 Wis, 443, 29 N.W.2d
759 (1947, Indeed, “[e}ven where the exemption provision
is absolutc on its face, it has been beld that exemptions
contained in pension statutes arc inapplicable to a claim for
alimony or child supporl.™ Fuus, 319 N.W . 2d a1 1. As one
court has explaincd:

Underlying these  decisions is  the
reasoning that the funds involved,
pension funds and disability insurance,
arc created for the protection, not only

of the cmployee or insured, but for the
protection of his family. Similarly, the
purpose of exemptions is to relicve the
person exempted {rom the pressure of
claims that arc hostile to his and his
depenclents’ essential needs.

Conriney, 29 NW.2d at 762,

4 33 These courts have choscn to animate the spirit of the
statute, understood from its  **584 context, despite any
discerned inartfulness in its drafling. See, e.g., Mahone, 517
P.2d at 134 ("wc have applicd the principle that a statute is not
to be given an arbitrary construction, according (o the strict
letter, but one that will advance the scnsc and meaning fairly
deducible from the context™). “The spirit of a statute gives
character and meaning to particular terms, The reason of the
law, i.e., the motive which led o the making of it, is onc of the
most certain mcans of cstablishing the teue sense.” Fivcher,
98 A2t 571,

9 34 The oveniding policy of the Act is reflected in our
own legislalurc's decision to cxecpt maintenance and child
support from the scope of the antigarnishment provision.
See RCW 41.26.053(1)-t3). By cxcepting such claims, the
Jegislature made clear that RCW 41.26.053(1) is not intended
to function at odds with the declared purpose of the #772
Act but operates consonant with the spirit of the Act, as sct
forth in the legislative declaration. If the statuie functions to
jeopardize the nceds of the petitioner's dependents—as the
majorily allows-—the purpose of the Act is undermined.

4 35 In holding that Walter Copland's pension money, though
exempt from the reach of creditors while in the bands of the
governnent, becomes subject to seizurc the moment itis paid,
the majority reduces the Act's protection (o @ meaningless
formality, casily circumvented by creditors. Courts have
loog recognized the problem with such an interpretation. Tn
Surace v. Danaa, 248 NJY, (8, 161 NJE. 315 (1928), New
York's court of Jast resort addresscd the question whether a
statc antigarnishiment statute, which excmpted “bencefits due
under this chapter,” continued to cxempt the benefits after
being paid to the bencficiary. Speaking for the court, Justice
Cardoro noted:

By concession the moncys due under the award would
have been exempt from the pursuit of creditors before they
reached the judgment debtor. The argument is, howcver,
that they became subject to scizurce the instant they were
paid. It this is so, the cxemption s next to futile. Al that
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a creditor has to do is to obtain an order in supplementary
procecdings. containing, like the order in this proceeding,
the usuai provision restraining the judgment debtor from
making any trausfer or disposition of his property until
fucther directions in the premises. Then, as the instalfiments
of an award arc paid, the injunction will tic them up. They
may be appropriated to the last dollar in satisfaction of an
ancicnt debt. They will no longer be a fund for the support
of the indigent and helpless.

So narrow a construction thwarts the purposc of the statutc.

Id. at 200 101 N.E. 315

9 36 Tt is telling that the majority is compleicly sifent as
to LEOFF's dcclaration of purpost. Ignoring the purposc
of the Act, the majority incorrectiy assumes that RCW
41.26.033(1) cmbodies a legislative intent to protect only the
retiresment fund, specifically those who manage the retireiment
system, from the administrative burdens of cxccution *773
and garnishiment, While this is no doubt part of what the
statute accomplishes, to conclude it does nothing more puts
the majority at odds with the broad and clearly expresscd
declavation set forth in RCW 31,26.020. The legislature made
clear the ultimate aim of the Act is to enable law enforcement
officers aud (irefighters to provide for themselves and their
dependents, not Lo case ndministrative bordens. We must give
effect to the intent of the legislature by liberally construing
RCW 41,26.053c1) to further the declared policy. While the
majority gives lip service to liberal construction, the rule it
announces in fact strictly construcs the LEOFF cxemption
statute. See majority at 581 (“We hold that absent cxpress
statutory language 1o the contrary, Copland’s LEOFF pension
is not excmpt from garnishment once it has been deposited
into his personal account.™),

CASE LAW

4 37 The majority belicves the legislalure necded o use
language such as that found in certain federal antigarnishment
statutes il it wanted to protect retirement tunds fromcredilors.
See majority at 581, In addition to disrcgarding liberal
construction, this holding is founded on an crroncous rcading
of cases that have examined the issuc. According **585 to
the majority, there exists a general consensus amang courls
that “some unambiguous rcference to money actually paid
to or in the possession of the pensioncr is nccessary in
order 1o find that pension funds retain their cxempt status
postdistribution.” /d. at 578. Not truc. Decisions addressing

the issue do not turn on the incantation of magic words, but
rather ground their analysis in legislative intont reflected in
the breadth of the statute.

4 38 The majority obscrves that “in the federal courts, the
language in the Social Security Act prohibiting garnishment
of * “the moneys paid or payable” * to a beneliciary has
been held protected even after deposil.” Id. (quoling *774
Philpotr v, Fixsex County Welfare Bd.. 409 US43, 41517,
93 $.C1 590, 34 1L EE2d 008 (19731 (quoting Social Sceurity
Act of 1935, ch. 531, § 208, 49 Stat. 620, 625 (1935))).
It also notes that “[slimifarly, language in the World War
Veterans' Act of 1924 [also known as “Velerans' Benefits
Act”| that funds were cxempt * “cither before or after receipt
by the beneficiary” * has been held to protect funds post-
distribution.” Id. (foothote omitted) (quoting Porter v, Acina
Cas. & Sur. Co., 370 US. 1390 16061, 82 S.CL 1231, 8
L.Ed.2d 407 (1962) (quoling World War Veterans' Act of
1924, ch. 510, § 3. 49 Stat. 607, 609 (1935))). The majority
then contrasts the Social Sceurity Act and the Veterans'
Benefits Act with the antialicnation statute of the Employee
Retirement Income Sceurity Act (ERISA), 29 ULS.C. &
1056(d)c 1), which courts have largely held does not protect
funds postdistribution. Id. at 578-79.

T 39 The majority, however, fails to note the unique
narrowness of ERISA's language as comparcd (o other
acts. Even the one cited federal decision that supports
the majority's view rccognizes the language of ERISA's
antialicnation statutc was not “written broadly,” as are other
federal provisions, but clcarly “governs only the plan itscif.”
Hoult v. Hoult, 373 F3d 47,0 5455 (Ist Cir2004). The
majorily gleans the wrong rule from these cases. The gencrai
rulc is nut that “some unambiguous reference to money
actually paid 1o or jn the possession of the pensioner is
necessary in order to find that pension funds rctain their
exempt Status postdistribution.” Majurity at 578. Instead,
courts have determined that pension funds vetain their exempt
status postcistribution when the language of the statute shows
the excmpt status attaches 1o the benelit itself as opposed
to the benefit only while held by the government. See, ¢.g.,
Waggoncer v, Game Sules Co., 288 Ark, 179,702 5.W .2d 808,
R0V (1986); Philpon, 409 TLS, st 41517, 93 S.C1. 590,

4 40 This principle is illuminated by cxamining
whal the majority overlooks. Although it discusscs the
antigarnishment *775 stawates of the Social Sceurity Act,
the Veterans' Benefits Act, and ERISA, the majority fails to
mention the antigarnishment statutes of other similar federat
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schemes, The Civil Scrvice Retirement Act, 5 1LS.C, §
83d6ua), for example, provides that “[t]he moncy mentioned
by this subchapter is not assignable, cither in law or cquity, ...
or subject to cxccution, levy. attachment, garnishment, or
other legal process.™ Though § 8340(a) does not contain the
explicit language found in the antigarnishment statutes of the
Social Security Act and the Veterans' Benelits Act, a majority
of courts recognize its protections continue Lo apply cven after
the moncey is received by the bencliciary. See Stae ex rel.
Nixon v. McClure, 969 S.W . 2d 801, 806 (Mo.CLApp. 1998)
("A majority ol courts considering the issuc hold that the
protection afforded by § 8340(a) continucs to apply to the
funds even afier they are In posscssion of the payee.™): Tom
vo Firse Aw. Credie Union, 151 F.3d 1289, 129304 (1
Cir 1998) ( “Although not as preciscly drafted as [42 U.S.C.)
§ 407, the broad language of § 8346 offers no hint that its
protections arc any navrower than those afforded to Social
Sccurity payments or thut Congress intended to treat future
payments any dilterently than payments alrcady received.™):
D re Anderson, 110 [3.R. 289 (Bankr, W, 13.Mo. 2009) (same);
Wageoner, 702 $.W.2d al 809 (noting that only *[tjwo courts
huve reached the opposite result™).

T 41 These courts properly focus on the breadth of an
antialicnation provision, not whether its wording cxplicitly
mentions benefits **586 postdistribution, The reasoning of
the Waggoner court is instructive:

By this cicarly cxpressed provision Cougress makes the
cxcmption applicable to “thc moncy mentioned in this
subchapter.” The statute, unlike some others, does not basc
the exemplion upon whether the government holds the
money. Under this broad grant ol immunity, the cxemption
attached to the moncey itsell and. when the moncy was paid
to the recipient, it was free from garnishment by » judgment
creditar.

ld.

*776 4 42 The United States Supreme Court's decision in
Hisquierdo v. Hisquicrdo, 439 U.S, §72. 99 S.Cu. 802, 59
LLEd2d 1 (1979), endorses a similar approach with respect
lo the Railroad Retirement Act's antigarnishment provision,
45 U.S.CC § 231m. This stalute prohibits annuity funds from
being subject to “garnishment, attachwent, or other legal
process under any circumstances whatsoever,” 45 U.S.C.
§ 231 m. The Supreme Court made clear the provision
continues in force cven after the funds are received by the
beneficiary, Hisquicrdn, 439 U.S. at S83, 99 8.C1. 802, The
court noted that any other holding would “run{ | contrary to

:\.L-:' (%%

the tanguage and purpose ol ¥ 231m and would mechanically
deprive petitioner of a portion of the benefit Congress in
§ 231d(c)3). indicated was designed for him alone.™ /d.
Spcaking to the breadth of the statute, the Court observed that
“{slection 231m goes far beyond garnishment. It states that
the annuity shall not be subject to any ‘legal process under
any circumstances whatsoever.,.." ' /d. at 386,99 S.Ct. §(12.

943 The majority also cites ahandful of decisions interpreting
antigarnishment provisions of other states for the proposition
that explicit language is required to cxempt a bencefit after it
has been received by the benefliciary, Yet, cven some ol those
cascs lencl support to the view that proper analysis hinges not
so much on whether there exists specific language proscribing
garnishment postdistribution, but on whether the language
of the statute is sufficiently comprchensive to cvidence an
intent to protect the moncy both pre- and postdistribution.
See, e.g.. Whinvcood, Ine. v. S, Blvd, Erop. Mgmt. Cu., 265
MichuApp. 651 701 NOW.2A 747, 749 (2008 (noting that
the language of the state antigarnishment statute at issuc was
“less comprehensive” than that contained in the federal Social
Sccurity Act becausc the state statute protected only the
“retivee’s right to a benefit”); 2a re Lawrence, 219 B.R. 7806,
792-93 (Bankr.E.D.Tenn. [998) (noting the statute at issuc
was *777 “lundamentally different Ivom ... other Tennessee
cxemption statutes” beeause it clid *not contain simitar broad
language,” but “merely limit{ed] ... the amount of disposable
carnings thal may be subjected to garishment™).

9 44 In re Miller, 435 B.R. 561 (Bankr.N.D.Ind. 2010y,
provides perhaps the strongest support for the majority’s
position. But there, the court charvacterized the issuc as
whether Indiana's exemplion statutc was “broad enough” to
protect the pension funds after they came into Lhe possession
of the beneficiary. &, at 563, The court held it was not because
the property protected under the statute was only the “inferest
... that the debtor has in a retirement plan or find.” Id. a
S6d (alteration in original). The scope of the state cxemption
slatute was too narrow. By its clear languagc, the statule was
limited to money “in & retirement plan.™ /.

4§ 45 The Aillier court did note that “the legislature can
only grant cxemptions in proceeds by explicitly stating
that the proceeds are exempt.” Id. al 367 n. 6. But, this
obscrvation must be read in light of Indiana's particular
history of interpreting government cxemption statutes. Courts
in Indiana long ago cstablished the common law rule
that government exemption statutes do not protect money
postdistibution. See id.: Sohl v. Wainwright Trust Co., 16
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Tnd App. 198, 130 NI, 282 (1921); Fawrote v. Carr. 108
Ind. 123, 9 N.E. 350 (1886). It appcars the rule was rooted
in cases interpreting a 19th century federal exemption statute,
U.S.Rev.Stat. § 4747 (1873), 18 pt. | Stat. 931 (1875),
recodified at 44 pl. | Stat. 1194, § 51, repealed by Actof Aug.
12, 1935, § 3, 49 Stat. 609, See Cavancugh v. Smith, 84 Ind.
380 (1882); see also Fanrote v, Carr, 108 Ind, 123, ¢ NLE,
350 (18363, This statute provided, **587 “No sum of moncy
duc, or to become duc, to any pensioncr, shall be liable to
attachment, levy, or scizurc by or under any legal or cquitable
process whatever, whether the same remains with the pension
office, or any officer or agent thercol, or is in coursc
of *778 transmission to the pensioner cntitled thereto,
but shall inure wholly to the benclit of such pensioner.”
U.S.Rev.Stat. § 4747, Becausce the pacticular words of this
statutc—"moncy duc, or t¢ become due”—clearly limited
the exemption to an undelivered sum of mouney, the courts
held the cxemption was inapplicable once the money had
been transmitted to the pensioner, See, e.g., Cavanaugh,
84 Ind. wr 386, Morcover, the purpose of the statute was
narrow: “to prevent the machinery of government lrom being
stopped by a withdrawal of compensation from thosc charged
with the administration of goveenment alfairs.” /d. Jt was
in this context the Indiana legistature developed a practice
ol expressly distinguishing between pre- and postdistribution
scenarios. See fn re Miller, 435 B.R. at 567 n. 6.

4 46 Washington's history is dissimilar, Before today, our
legislature had no nced 10 uncquivocally distinguish betwecn
pre- and postdishribution in its antigarnishment statutes. 1t
is therefore inappropriatc to construc them by looking to
how somec courts in other jurisdictions have interpreted

antigarnishment statutes of states that have historically made

the distinction. *

9 47 Wc should focus on the fact that RCW 41.26.053 is
worded similarly to provisions that bave been recognized
as sufficiently comprehensive to protect benefits both pre-
and postdistiibution. Indeed, RCW 41.26,053 is arguably
stronger than the Railroad Rctirement Act's antigarnishment
provision, which prohibils annuity funds from being subject
lo “garnishinent, attachment, or other legal process under
*779 any circumstances whatsoever.™ 45 U.S.C. § 231m.
Also, RCW 41,20.053 is more comprehensively worded than
the antigarnishment statutc contained in the Civil Scrvice
Rctircment Act. As noted, both have been consistently
construed to protect benefils after distribution. Unlike some
other statutes, RCW 41.26,053 doces not basc the exemption
upon whether the government holds the moncy. Under the

statute's broad grant of immunity, the exemption attaches to
the retirement allowance itsclf and, when the allowance is
paid to the recipicnt, it is shiclded from any process of law
whatsocvcr.

I 48 The recent case of JAT v. Hobbs, 281 Neb, 5§39, 797
N.W.2U 227 (201 Dy, is particularly instructive in achicving a
proper statutory construction. In that cuse, the Supreme Court
of Ncbraska addressed the issue whether the antigarnishiment
provision of its State Patrol Retirement Act (Neb Rev, Stat.
§8 812014 to 81-2041) continued to exempt benelits after
they had been received by the beneficiary. [l Like this case,
that case involved a civil judgment creditor. Billy Hobbs
was a former state trooper who was convicted of sexually
assaulting a minor child. /d. al 228. The guardian of the
minor child, J.M., brought suit on the child'’s behall and won a
substantial civil judgment. Id. The guardian sought to cxecute
the judgment against Habbs' retirement pension. /d. The court
was asked to decide whether Hobbs' pension bencfits were
exempt from cxecution, even after the funds passcd into his
hands. 7L at 228- 29. The Nebraska antigarnishment statute
provides:

“All annuitics or benclits which any
person shall be catitled o receive
under jthe Act] shall not be subject
to garnishment, attachment, ievy, the
operation of bankruplcy or insolvency
faws, or any other process of law
whatsocver and shall not be *#*588
assignable cxcept to the cxtent that
such annuitics or benefits are subject
to a qualificd domestic relations order
under the Spousal Pension  Righls
Act”

Il al 229 (quoting Neb.Rev.Stat. § §1-2032),

*780 449 The court rejecied J.M.'s argument that the statute
draws an implicit distinction between the funds a benceficiary
* *shall be cntitled to receive' " and funds the bencficiary
altcady has reccived. fd. J.M. argued the distinction was
warranled because the statute uses the words © ‘annuities’
™ and * ‘bencfits,” * which J.M. alleged “refer to a right
to payment, not to the payment or proceeds themselves.”
Id. The court reasoncd that “[tjhere is simply no merit to
J.M.'s argument that ‘annuitics’ and *benefits’ in fthe statute]
refer to something othcr than payments of money.” /.
al 230, The court, therclore, rejected the notion that the
Ncbraska lcgislalure intended only to “protect the Nebraska
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State Patrol Retircment Systein from having to deal with
the administrative burdens of exccution and garnishment,”
and not to proteet the money reccived by the beneficiary
of the act. fd. at 229. In respect Lo whether the pension
money retained its cxcmpt character upon passing to the
beneficiary, the court reasoned that the presence or absence
of specific language referencing postdistribution benefits
was unimportant: *[T)his distinction has been consistently
rejectedd by courts discussing statules, such as § 812032, that
do not contain such language. The language of § ¥1--2032 is
still clearly intended to protecct benefits under the Act frem
legal process.” fed. at 230 (foolnote omitted).

4 50 Acknowledging that antialicnation provisions may
sometimes serve (o cut off possible avenues of recovery
for victims, the court noted that “courts have held that
antiattachment provisions arc to be given effect cven where
a creditor js attempting to colleet restitution for a criminal
act, or a torl judgment.” /o, a1 23031 (citing Guidry v, Sheet
Metal Workers Nt Pensiom Fund, 493 ULS, 365. 110 S.CL
O80. 107 LEN.2d 7382 (1090); Higgins v. Beyer, 293 F.Ad
683 (3d Cir,2002); E.W. v Hell, 260 Kan, 99, 917 P.2d 854
(1996); Younger v. Michell, 245 Kan, 204, 777 P21 789
(1939)). The court looked to the United States Supreme Court,
which has explained that “il is nol appropriatc for a *781
court to approve any gencralized cquitable exception to an
antigarnishment provision, even for criminal misconduct,
despite a ‘natural distaste for the result.” ” /. at 221 (quoting
Guidry, 493 LS. a0 377, 110 S.CL 680). An antigarnishment
provision

rcflects a considered congressional policy choice, a
decision (o safcguard a stream ol income for pensioncrs
(and their dependents, who may be, and perhaps usually
arc, blameless), cven if that decision prevents others from
sccuring relicl for the wrongs done them. I exceptions to
this policy arc to be made, it is for Congress to undertake
that task,

As a general matter, courts should be loath to announce
cquitablc cxceptions to legislative requirements  or
prohibitions that arc unqualificd by the statutory text.
The creation of such cxceptions, in our view, would be
cspeeially problematic in the context of an antigarnishment
provision. Such a provision acts, by definition, to hinder
the collection of a law(ul <lebt.

{d. (quoting Guidry, 493 U.S. at 37677, 110 8.Ct. 6801 The
Nebraska court correctly hekd the antigarnishment stotute at
issue precluded the relicf sought by J.M. 4. at 232. We should

M-t

similarly construe RCW 41,26.053 consistent with its broad
language and clear statutory purposc and hold the pension
benefits at issuc arc not subject to garnishment.

9 5t As a final notc, this liberal construction avoids the
conundrum the majority's view creates but cannot explain.
In a footnote, the majority acknowledges that the pension
cxcmption statute for volunteer fircfighters and reserve
officers is worded dilferently from the LEOFF statute, in
that it references benefits ** ‘paid ov payable.” " Majority
at 580 n. 13. Because this language is all-important under
thc majority's strict construction, the majority is left to
conclude that volunteer fircfighters and reserve officers have
been granted greatcr protection than regularly employed
firclighters, law cnforcement officers, and other state and
local governiment workers. Id. Yct, the majority rccognizes
that “{n]cither the statute nor the legislative history offers
any rcason why the legislature would provide greater *782
protcction....” /d, In my view, there is *%*589 no rcason,
The legislature has not treated these employecs differently
because it has not required the magic “paid or payable”
language to cffectuate the clear purposc of antigarnishment

provisions. * Rather than looking for significance in language
vartations where nonc was intended, we should read the
LEQFF antigarnishment provision with a stcady cyc on its
important purposc.

CONCLUSION

4 52 The purpose of LEOFF is to preserve pension bencefits
50 that cimployeces may provicle for themsclves and dependent
family members, RCW 41.26.033 must be liberally construed
to achicve this important purpose. The majority reduces the
antigarnishment provision lo a mcaningless protection for
pensioncrs when it holds that benclits may be attached the
instant the moncey leaves the government's hands and passes 1o
the pensioncr. Consistent with the statutory language and its
clear purposc, and guided by the weight of judicial authority
interpreting stmilur statutes, *783 T would hold that bencfits
paid under the Act retain their cxempt status under RCW
+1.26.053 after being deposited mto the bencficizry's personal
bank account. 1 respectiully dissent.

WE CONCUR: BARBARA A. MADSEN, Chief Justice,
SUSAN OWENS, and MARY E. FAIRHURST, Justices.
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‘The bankruptcy court eventually culed the debt “ariscs [rom a willful and malicious injury and is not dischargeable.” Copland, 2010
WL ABN0327, at 43,

The language uscd is identical ta several other exemptian statutes for other non-LEOFF public employce pensions, See RCW
41.37.000 {public safety employees); RCW 41.32.052 (public schoo! teachers).

This statute, like several others in this opinion, was changed in o recent legislative session. Some changes have alrcady become
cffective while others are delayed until 2018, See Laws of 2011, ch. 162, None of the changes are relevant to our analysis.

One exemption statute in Washingtan contains language found by the United States Supreme Court to protect funds after disbursement
lo the beneliciary in the context of Social Sceurity. REW 41.2-40.240 (volunteer firefighter and veserve officer pensions). This is
discussed lurther below atn. 12,

An cxiensive review of the legislative history of the cxemption statutes sheds little light on the issue of whether funds mmay be
garnished postdistribution. We therelore do not address legislative history, Similarly, there is no particuliar canon of construction
that will aid us in determining whether language exempting a “right” to benefils conlinues to protect funds once they arc in the
beneficiary's bank account.

In its amicus bricl, the Washingtan State Patrol Troopers Association directs the court's altention to a Court of Appeads case
interpreting the PERS (rather than LEORF) benefits exemption statute, which contains substantially similar tanguage granting the
“right™ 10 a “retircinent allowance.” RCW 41.40.05201). In Borenar, ihe Court of Appeals held that Mc. Beronat's pension could not
be altached by Mrs. Boronat. Boronat v. Boronat, 13 Wash. App. 671, 674, 5337 P.2d 1030 (1973). But Mrs. Boronat *filed and served
a writ of garnishment on the Washington State Employees Retirement System, sccking to recover from [Mr. Boronat’s} contributions
the amount owecl her," fd. at 672,837 P2 1080, That is precisely the kind of action that the statute here plainly prohibits, The question
is whether such funds remain exempt ouce they leave the possession of the State and come into the passession of the bencficiary.
Since its inception, the World War Veterans Act of 1924 has undergone many amendments and now carrics the popular name of
"Veterans Benefits Act” or “*Veterans' Benclits Acl.” The act is referred to in other cases cited herein by thesc later names, but the
excmplion language at issuc has remained the same.

Only the 1st, 2nd, 3rd, 4th, 9th, and 10th Circuits have addressed the issue. The Fourth Circuit stands alonc in its disagscement,
Although it has been characterized as dicta and thus not binding, the United States Supreme Court also appears to disagree with
the Fourth Cireuit, stating that “'{'The ERISA exemption statute} bars the assignment or alicnation of pension plan benefits, and thus
prohibits the use of state enforcement mechanisms only insofar as they prevent those benefits from being paid Lo plan participants.™
Muackey v Lanicr Collection Ageney & Serv., tue., 486 LLS. 823, 836, 108 S.CL 21820 160 LED. 2 836 (1488) (emphasis omilted).
Some courts have also found significant language stating that an interest shall not be subjeet " *to garnishment, attachment or other
legal process ander any circinstances whatsoever .0 " See ft re Mitler, 435 B.R. $61, 367 n. 5 (BankrN.D.Ind. 2010} (cmiphasis
added) (quoting 45 ULE.C, § 23 tm(a} (Railroad Relivement Act)). This does at first scem similar to provisions in several of our state
cxcmption statutes, which contain some vaciation of “or gny other process of law whatsoever.” £.g., RCW J1.20.033¢1). But this
argument fails because “any process whatsoever” is entirely different from “any circwmstances whatsoever.”

Ohbio is an cxception to the gencral consensus. The state courts there have held, cven where the statutory language is somewhat
ambiguous, that “statulorily excmpt funds do not lose their exempt status by voluntary deposit inlo a checking account, as long as
the source of the exempt funds is known or is reasonably traccuble.” #aggerty v. George, No, 00-C.A,-86, 20K - Ohie--3421.2001
WL 1647216 1Ohio CrApp. Dee. 13, 2001) (anpublished) (citing Daughierry v. Cont. Trust Co. of Ne. Ohio, N.A., 28 Ohio St.3d
441, 304 N.E.2d OO 1986)). However, Ohio's statutory scheme is dilTerent from atir own. There, excmnpt fands are expressly listed
under “property cxempt from execution, gamishment, attuchiment, or sale.” Ohio Rev.Cade Ann, § 2329.66(A) (emphasis added). In
Washington, however, the list of exempt property is sepacated from the peasion exernption statules, Compare RCW 6.135.010, with
RCW 6.15.020. West Virginia has similarly held that placement of funds in a bank docs not strip them of their protected characler.
See Dillingstea v, Turtell, 127 W.Va, 750, 75960, 35 S.E.2d 89 (1945).

The dissent gives  long list of cascs purporledty holding that the “cxcmption status of money is not destrayed apon its deposit
in a bank.” Dissent at S87 n. {. Those cases are distinguishabic because all but one of them interprets statutes that do not usc the
ambiguous language uscd by the Washington iegistature, Morcover, none of those cases adedress cirewnstances like those here, where
another statc excmplion statute clearly and unambiguously exempts funds after deposit.
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The statute lists “personal property (that shall] be exempt from exceution, attachment, and garnishment.,” RCW 6, 15.010¢1). [t
includes items such as “wearing apparcl,” "private librarics,” and “family pictores and keepsakes."” RCW 6.13.010(1){a), (b).

Onc exemption statute in Washinglon contains the “paid or payable” tanguage found by the United States Supreme Courtin Philpor o
protect funds after disburscment 10 the beneficiary in the context of Social Sceurity. Compare RUW o 1,2:4.246) (volunteer fircfighter
and reserve officer pensions), with Philpen. 409 LS. at 415 0. 3 416-17, 93 S CL 390, As noted above, all other exerption statutes
we writlien in substantially similar language exempting cither the right 1o “a retircment atlowimee” or to the “allowance itselt™ and do
not contain the phrase “paid or payable.” E.g., RCW 2. 10.180 (judicin] pensions); RCW 11,260,083 (LEOFE); RCW 41.22.200 (public
cmployces in certain first-class cities); RUW 41.32.052 (teacher pensions); RCW 41.37.000 (public safcty employces pensions);
RCW 41.40.052 (PERS). Neither the statute nor the legislative history offers any reuson why the legislature would provide greater
proteclion (o volunteer fircfighters' and eserve officers’ pensions than to full time fircfighting and law enforcement employees, or
other state and local government employces.

The word "nongovernmental” was inscrted in 2003. Laws of 2003, ch, 222, § 16. According to the House Bill Repout, it was added
for clarity in light of the fact thal goverament peusions are not subject to garnishment, at least while still in the hands of the State.
See H.B. Rep on Substitute S.B. 5592, 58th Leg.. Reg. Scss. (Wash, 2003).

Atauny rate, in contrast to Miller, the weight of authority holds, without requiring unequivocal language, that the exemption statas af
money is not destroyed upon its deposit inabank, See, ¢.g.. .M. v, Hobby, 281 Neb, 339,797 NLW. 20227 (201 1): Annotation, Deposit
of txempl Fusds ax Affecting Debtor's Exemption, 07 AL 1203 (1930) (citing cases): Areeger v Welly Furgo Bk, 11 Cal3d
282,50 P2 HIACal Rpie. 449 (1973, Surace, 248 NUY. IR 16T NCEL 318 bire Hung, 2530 B.RCAR (Banke, LN Y .2000);
Wogroner, 288 Ark. 179,702 SOW.2d KOR: I re Bresnahian, 183 B.R, 306 (Haoke S.D.00io 1995); Scars, Rochack & Coov Flarris,
854 22921 (OKla.Civ App. 1993, Srare ex rel Nivon, 909 S.W.2d 808 Towr v First A Credie Union, 131 T34 1289 (1ot
Cir 198y, United Steates v, Smith, V1 F3G8 T (dth Cir. 1995); In re Witlicons, 171 B.R. 451 (Bankr.D.N.H. 1994,

The majority makes a similar ervor when it relics on RCW 6.15.020 to conclugde the pension money herc is not as protecied as federal
pension money. Majorily at 577, [Uidentifics a simple contrast in the statute's language dating lrom {890 in subscetion (2), applicable
ta federal benefits received by Washington citizens, and language crafted in 1987 in subscction (3), applicuble to private employee
pension plans. What gets lost in this castal reference to ROW b135.020 is the purpose of that statute. 1L was enacted pursuunt to
auwthority granted in the United States Bankruptcy Code, to steengthen the cxenypt status of both public sind private pension plans
in response 1o changes in federal bankeuptey low. See RCW 6.15.020¢11; FINAL LEGISLATIVE REPORT, 50th Leg., at 193-
94 (Wash. 1987). (expluining this purposc to restore prior protections to private plans under ERISA). Importantly, the legislatare
recognized when it indded subsection (2) that it was equalizing the treatment of similur plans, not distinguishing between them, as
the majority suggests. In fact, the 1987 Final Legistative Report emphasized that “{cjurrent state law protects the pension benefits
of federal and state employees from creditors, whether in or outside bankruptey.” FINAL LEGISLATIVE REPOR'Y, 50th Leg., at
193, The importance of RCW 6.15.020 has nothing to do with the proper interpretation of RCW 41,206,053, but rather resides in
its interface with federal bankeuptcy law—and, not inconscquentially, federal tax law. See REW 615020021, (4, (8) (referencing
Internal Revenue Code provisions). As amicus curiuc, Washington State Patrol ‘Froopers Association aptly observe, “Judicial crosion
of Washington's antialicnation statutes endangers the tax exempt status of Washington's public pension plans.”™ Br. of Amicus Curiac
at 13,
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APPENDIX D



§ 115.104 Restrictions,, 25 C.F.R., § 115,104

Code of Federal Regulations
Title 25. Indians
Chapter I. Bureau of [ndian Affairs, Department of the Interior
Subchapter G. Finanrcial Activities
Part 115. Trust Funds for Tribes and Individual ludians (Refs & Annos)
Subpart B, lim Accounts

25 C.F.R. § 115.104
§ 115.104 Restrictions,

Currentness

Funds of individuals may be applicd by the Sceretary or his authorized represcntative against delinquent claims of indebtedness
to the United States or any of its ageneics or to the tribe of which the individual is 8 member, unless such payments are prohibited
by acts of Congress, and against money judgmicnts rendered by courts of Indian offenses or under any tribal law and order code.
Funds derived from the sale of capital assets which by agrecement approved prior to such sale by the Scerctary or his authorized
representative arc 1o be expended for specific purposes, and funds obligated under contractual asrangements approved in
advance by the Scerelary or his authorized representative or subject to deductions specifically authorized or directed by acts
of Congress, shall be disbursed only in accordance with the agreements (including any subscquently approved maodifications
thereof) or acts of Congress. The funds of an adult whom the Scerclary or his authorized representative finds 1o be in need
ol assistance in managing his affairs, even though such adult is not non compos mentis or under other tegal disability, may
be disbursed to the adult, within his best interest, under approved plans. Such finding and the basis for such finding shall be
vecorded and filed with the recorcs of the account. For rules governing the payment of judgments from indivicual Indian moncy
accounts, sce § 11.208 of this chapter.

SOURCE: 66 FR 7094, Jan, 22, 2001, unlcss otherwise noted.

AUTHORITY: R.S. 441, as amended, R.S. 463, R.S. 465; 5 U.S.C. 301,25 ULS.C. 2,25 US.C 9 A3 US.C 48T 25 US.CL
4001; 25 UL.S.CO161(0; 25 US.CL 10624, 25 US.C. 104, Pub.L. 87-283; Pub.L.. Y7-100; Pub.L., 97--257; Pub.L. 103-412;
Pub.l.. 97-458; 44 1.5.C. 3O et seq.

Current through June 26, 2014; 79 FR 36240.
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APPENDIX E



§ 115.601 Under what circumstances may the BIA restrict..., 25 C.F.R. § 115.601

Coda of Federal Regulations
Title 25. Indians
Chapter 1, Bureau of Indian Affairs, Department of the Intevior
Subchapter G. Finanelad Activities
Part 115. Trust unds tor Tribes and Individual Indians (Refs & Annos)
Subpart F. lim Accounts: Hearing Process for Restricting an Tlim Acconnt

25 C.F.R. § 115.601

§ 115.601 Under what circumstances may the BIA restrict
your I[IM account through supcervision or an encumbrance?

Cuorrentness

(a) The BIA may restrict your 1IM account through supervision if the BIA:

{1) Receives an order from a cowrt of competent jurisdiction that you are non-compos meittis; or

(2) Receives an ovder ot judgment from a court of competent jurisdiction that you are an adult in need of assistance because
you are “incapable of managing ov administering property, including your financial atfaivs;™ or

(3) Determines through an administrative process that you are an adult in noed of assistance based on a finding by a
licensed miedical or mental health professional that you are “incapable of managing or administering property, including
your financial aftairs;" or

(4) Receives information from another federal agency that you are under a legal disability and that the agency has appointed
a representative payee to receive federal benefits on your behalf,

(b) The BIA may restrict your [IM account through an encumbrance if the BIA:

(1) Reecives an order from a court of competent jurisdiction awarding child support from your IIM account; ar

(2) Receives from a third party:

(i) A copy of the original contract belween you and the third pacty in which you used your 1M funds as sccurity/collateral
for the transaclion;

(ii) A copy of the document showing that the BIA approved in advance the use of your 1IM funds as security/collateral
for the contracl;

(iii) Proof of your delault on the contract according (o the terms of the contract; and

Mt



§ 115.601 Under what circumstances may the BIA restrict..., 25 C.F.R. § 115.601

(iv) A copy of the original assignment of [IM income as sccurity/collateral for the contract that is signed and dated by
you and is notarizcd;

(3) Reccives a money judgment from a Court of [ndian Offenses pursuant to 25 CFR 11,208 or under any tribal Jaw and
order cade;

(4) Is provided documentation showing that BIA or OTFM causcd an administrative crror which resulted in a deposit into
your IIM account, or a disburscment to you, or to a third party on your behall: or

(5) [s pravided with proof of debts owed to the United States pursuant to § 115,104 of this parl.

SOURCE: 66 FR 7094, Jan. 22, 2001, unlcss otherwisc noted.

AUTHORITY: R.S. 441, as amended, R.S. 463, R.8.465; 5 U.S.C. 301; 25 US.C. 2; 25 ULS.C 943 US.C. 1457, 253 ULS.C.
40015 25 US.CO161GY 25 U.8.C. 1620, 25 (LS.C. 1064; Pub.L. 87-283; Pub.l. 97-100; Pub.l.. 97-257; Pub.l.. 103 412,
Pub.l.. 97-488; 44 U.S.C, 3101 ¢t seq.

Current through Junc 26, 2014; 79 FR 36240.
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DAVIES PEARSON PC

July 03, 2014 - 3:09 PM

Transmittal Letter

Document Uploaded: 437511-Petition for Review.pdf

Case Name: First-Citizens Bank & Trust Co, Respondent/Cross Appellant vs. Harrison,
Appellants/Cross Respondents

Court of Appeals Case Number: 43751-1

Is this a Personal Restraint Petition? Yes @ No
The document being Filed is:

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers

Statement of Arrangements
Motion: ____

Answer/Reply to Motion: ____
Brief: _____

Statement of Additional Authorities
Cost Bill

Objection to Cost Bill

Affidavit

Letter

Copy of Verbatim Report of Proceedings - No. of Volumes:
Hearing Date(s):

Personal Restraint Petition (PRP)

Response to Personal Restraint Petition

Reply to Response to Personal Restraint Petition
@ Petition for Review (PRV)

Other:

Comments:

No Comments were entered.

Sender Name: Jody Waterman - Email: jwaterman@dpearson.com

A copy of this document has been emailed to the following addresses:

jwaterman@dpearson.com
imcleod@dpearson.com
bking@dpearson.com
john@sadlerladenburg.com



